United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





JOINT APPENDIX 


IN THE 

United States Court oi Appeals 

For the District of Columbia Circuit 
April Term, 1953 


No. 12,048 


Midwest Broadcasting Company, Petitioner, 

ty /> 

United States of America, * 

)MMUNICATIONS COMMISSION® Be 


Federal Commu 



ents, 


The Hearst Corporation, 

Cream City Broadcasting Company, Inc., 
WJIM, Inc., Interveners. 


No. 12,178 

Midwest Broadcasting Company, Petitioner, 

v. 

United States of America, 

Federal Communications Commission, Respondents, 

Cream City Broadcasting Company, Inc., 
WJIM, Inc., Lansing, Michigan, 

The Hearst Corporation, Intervenors. 


Petitions for Review of Report and Order of the Federal 

Communications Comm^og^ c f Appeals 

_ for the 

District of Columbia Circuit 


FILED JUL 29 1954 







INDEX TO JOINT APPENDIX 

Page 

Petition for Review of Order of the Federal Communi¬ 
cations Commission . 2 

Petition for Rule Making to Amend Section 3.606 of the 

Commission’s Rules and Regulations . 29 

Notice of Proposed Rule Making. 37 

Motion to Vacate, or Dismiss, or Defer Notice of Pro¬ 
posed Rule Making. 38 

Comments of the City of Milwaukee. 50 

Opposition of Midwest Broadcasting Company to No¬ 
tice of Proposed Rule Making. 52 

Notice of Proposed Rule Making. 59 

Motion to Accept Opposition to Proposed Rule Mak¬ 
ing as Timely Filed . 67 

Opposition to Proposed Rule Making. 73 

Comments in Reply to Motion to Vacate or Dismiss or 
Defer Notice of Proposed Rule Making Filed by 
Ultra High Frequency Television Association.... 93 

Reply to Comments of WJIM, Inc. 97 

Reply to Opposition of Central Broadcasting Company 99 
Reply to Opposition of Midwest Broadcasting Company 102 

Report and Order. 105 

Petition for Reconsideration . ; - ; . Ill 

Answer to Petition for Reconsideration. 119 

Memorandum Opinion and Order. 121 
















IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit 
April Term, 1953 

No. 12,048 

Midwest Broadcasting Company, Petitioner, 

v. 

United States of America, 

Federal Communications Commission, Respondents, 

The Hearst Corporation, 

Cream City Broadcasting Company, Inc., 
WJIM, Inc., Intervenors. 

No. 12,178 

! 

Midwest Broadcasting Company, Petitioner, 

v. 

United States of America, 

Federal Communications Commission, Respondents, 

Cream City Broadcasting Company, Inc., I 
WJIM, Inc., Lansing, Michigan, 

The Hearst Corporation, Intervenors. 

Petitions for Review of Report and Order of the Federal 
Communications Commission 


JOINT APPENDIX 


2 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 12,178 

Midwest Broadcasting Company, Petitioner 

v. 

United States of America and 
Federal Communications Commission, Respondents 

Petition for Review of Order of the Federal Communications 

Commission 1 

Petitioner, for its Petition for Review herein, alleges 
as follows: 

I 

Jurisdiction, Venue and Nature of Proceeding 

(1) Petitioner, Midwest Broadcasting Company, is a 
corporation organized and doing business under the laws 
of the State of Wisconsin, with its principal office and place 
of business in Milwaukee, Wisconsin. Petitioner owns and 
operates television station WCAN-TV under a construc¬ 
tion permit and authorization granted by the Federal 
Communications Commission (hereinafter referred to as 
the “Commission”). The Federal Communications Com¬ 
mission is an agency of the Federal Government, created 
by the Communications Act of 1934, as amended, (47 USC, 
Section 151). The Federal Communications Commission 
has the responsibility for the enforcement and execution 
of said Act. 

(2) Petitioner seeks review herein of a final order of the 
Commission contained in a Report and Order released on 
December 4,1953, and published in the Federal Register on 
December 11, 1953, ordering that effective 30 days from 

l The Petition for Review in Case No. 12048 is omitted from the Joint 
Appendix. That Petition is identical with the Petition for Review in Case 
No. 12178, printed in part herein, except that the former Petition does not 
contain any references to the Petition for Reconsideration filed on December 
21, 1953 by the Ultra High Frequency Association or the Memorandum 
Opinion and Order of the Federal Communications Commission released on 
February 15, 1954 denying such Petition. 
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said date of publication, Section 3.606 of the Commission’s 
Rules, containing the table of television broadcast channel 
assignments throughout the United States, be amended to 
add television channel number 6 to Whitefish Bay, Wis¬ 
consin. This action is brought pursuant to the provisions 
of Section 402(a) of the Communications Act of 1934, as 
amended July 16, 1952 (47 USC, Sec. 402(a)), Section 4 
of the Judicial Review Act of 1950 (5 USC, Sec. 1034), and 
Section 10 of the Administrative Procedure Act (5 USC, 
Sec. 1009). A copy of the Report and Order of which 
review is herein sought is attached hereto as Exhibit No. 1. 
This Court has jurisdiction and venue herein under the 
provisions of Sections 2 and 3 of the aforementioned 
Judicial Review Act of 1950 (5 USC, Sec. 1032, 1033). 

3. Prior to the amendment of Section 3.606 of the Com¬ 
mission’s Rules effected by the Order of December 4, 1953, 
of which review is sought herein, there were assigned to 
the Milwaukee area under said Rule three very high 
frequency (VHF) channels, i.e., channels 4, 10 and 12, 
and three ultra high frequency (UHF) channels, i.e, chan¬ 
nels 19, 25, and 31. Said Order was entered following rule- 
making proceedings instituted by the Commission on Oc¬ 
tober 7,1953, upon petition filed by the Hearst Corporation 
on September 30, 1953. By said Order, the Commission 
directed that, effective 30 days from publication in the 
Federal Register, the table of assignments in Section 3.606 
was amended by assignment of VHF channel 6 to Whitefish 
Bay, Wisconsin, a residential community in the Milwaukee 
area, located about 5 miles from downtown Milwaukee. 
On February 15, 1954, the Commission released a Memo¬ 
randum Opinion and Order, denying a “Petition for Recon¬ 
sideration”, which had been filed on December 21, 1953 by 
the Ultra High Frequency Association. 

Part IT of the Petition for Review— Historical Suinmary 
of Proceedings Pertaining to Allocation of Television Chan¬ 
nels throughout the United States pp. 3-24 inclusive has 
been omitted from the printing. 





Applications and Grants of Applications for 
Television Channels in the Milwaukee Area 

(1) On September 30, 1953, the Hearst Corporation had 
pending in this Court an appeal from the Commission’s 
action of April 1, 1953, and July 1, 1953, (9 RR 145, 152) 
dismissing the application of Hearst for channel 10 in 
Milwaukee. Prior thereto, the petitioner had applied for 
channel 12 in Milwaukee. Its application was in conflict 
with several other applicants, namely, Wisconsin Broad¬ 
casting System, Inc., Milwaukee Area Telecasting Com¬ 
pany, and Milwaukee Broadcasting Company. For the 
reasons set out in the affidavit of Lou Poller in support of 
petitioner’s Motion for Interlocutory Injunction and Tem¬ 
porary Restraining Order, petitioner on November 18, 
1952, amended its application to request UHF channel 25 
and on February 4, 1953, its application for this channel 
was granted by the Commission. 

(2) On June 3, 1953, the application of Broadcasters, 
Inc., for UHF channel number 19 in Milwaukee, Wisconsin, 
was granted by the Commission. The station authorized 
by this action (Station WOKY-TV) went into operation on 
October 3, 1953. On August 19, 1953, the application of 
Cream City Broadcasting, Inc., for UHF channel 31 was 
granted by the Commission. As will be pointed out below, 
Cream City Broadcasting, Inc., later, without having com¬ 
menced construction of a station on channel 31, surrendered 
its permit in order to apply for channel 6, after such chan¬ 
nel had been assigned to Whitefish Bay, pursuant to the 
Commission Order complained of herein. On November 
3, 1953, an additional application was filed for channel 12 
by Kolero Telecasting Corp. On December 2, 1953, the 
Commission designated the four conflicting applications for 
channel 12 for consolidated hearing to commence on De¬ 
cember 29, 1953. This hearing was later scheduled to 
commence on January 4, 1954. 


(3) Applications for channel 10, the non-commercial edu¬ 
cational channel assigned by the Commission to Milwaukee, 
were filed by the Board of Vocational and Adult Education 
on November 4, 1952, and by the Wisconsin State Radio 
Council on July 20, 1953. No action has been taken by the 
Commission on these applications. 

IV 

The Commission Proceedings of 
Which Review is Requested Herein 

(1) On September 30, 1953, Hearst filed a petition re¬ 
questing the Commission to institute rule-making proceed¬ 
ings for amendment of the table of assignments so as to 
add VHF channel 6 to Whitefish Bay, Wisconsin. This 
change was proposed to be accomplished by the substitu¬ 
tion of channel 6 in Marquette, Michigan, for channel 5 
and the substitution of channel 5 in Green Bay, Wisconsin, 
in place of channel 6. Applications were then pending for 
channel 6 in Green Bay and the request of the Hearst 
Corporation contemplated that these applicants would be 
required to amend their applications to request channel 
5 instead of channel 6. 

(2) The only verified facts submitted in the Hearst peti¬ 
tion in support of the requested change were contained in 
an engineering statement showing that the minimum sep¬ 
aration of 170 miles between Whitefish Bay and other cities 
to which channel 6 was assigned or proposed to be assigned 
would result by allocating channel 6 to "Whitefish Bay. 
Hearst alleged, however, that its proposal would provide 
“an additional VHF service to the State of Wisconsin and 
the Milwaukee metropolitan area without depriving any 
other community of service.” No other facts or reasons 
were given in the Hearst petition showing in what manner 
the assignment of an additional channel to the community 
of Whitefish Bay would be in accord with other principles 
and considerations implicit in the table of assignments 
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adopted by the Commission’s Sixth Report and Order. 
Only an unverified argumentative statement was made in 
the Hearst petition that the “desirability of providing 
additional VHF service where possible and, in particular, 
of providing an additional VHF service in the Milwaukee 
metropolitan area has, it is submitted, been recognized by 
the Commission by evidence already in the Commission’s 
files.” The evidence referred to was not identified. It was 
also argumentatively stated that the proposed change 
would provide “for a more efficient use of television chan¬ 
nels in that it makes three commercial VHF services pos¬ 
sible whereas the present Assignment Table makes only 
two, and it does so without diminishing the provision for 
service made in the present Table to either of the com¬ 
munities of Marquette or Green Bay.” 

(3) By Notice of Proposed Rule Making released on 
October 8, 1953, the Commission recited the proposal and 
allegations in the Hearst petition, and accorded interested 
parties who were opposed to or who supported the adop¬ 
tion of the Hearst proposal the opportunity to file on or 
before November 9, 1953, written statements or briefs. 
Reply to comments and briefs could be filed 10 days after 
November 9, 1953. The Commission announced that it 
would consider all comments before acting on the matter, 
and “if any comments appear to warrant the holding of a 
hearing or oral argument, notice of the time and place of 
such hearing or oral argument will be given.” 

(4) No comments in support were filed by Hearst pur¬ 
suant to this notice except the reply comments discussed 
below. On November 5,1953, a document was filed entitled 
“Comments of the City of Milwaukee” dated October 29, 
1953, signed by the city attorneys for the City of Mil¬ 
waukee, ’which recited as follows: 

“The City of Milwaukee, at the direction of the 
Common Council thereof, submits herewith a certified 
copy of a resolution adopted by the Common Council 


on the 6th day of October, 1953 (this resolution was 
returned to the Common Council by Hon. Frank P. 
Zeidler, Mayor of the City of Milwaukee, without his 
signature on October 14, 1953), as the comments of the 
City of Milwaukee with respect to the above entitled 
proceedings.’’ 

The resolution attached purported to be “By Ald. Hass, 
LaBelle, and Hoffman” and recited that the Citv of 
Milwaukee and the surrounding area embrace a population 
of almost 1,000,000 persons; that assignments have been 
made of both VHF and UHF channels, but the present 
allocations are inadequate to supply the substantial tele¬ 
vision needs of the City of Milwaukee and the surrounding 
area; “that there is real justification and merit for the 
reallocation of a VHF channel so that such channel may 
be open to application by WISN (Hearst Radio, Inc.)”; 
that Hearst had presented an engineering plan to the Com¬ 
mission making available channel 6; that the granting of an 
additional VHF channel to the City of Milwaukee and the 
surrounding area is consistent with and in the public inter¬ 
est because of the fact that there are now 450,000 operating 
VIIF television sets in the Milwaukee area; that the addi¬ 
tional channel would provide additional television facilities 
without necessitating costly installations. It was resolved 
that the resolution be forwarded to the Commission “to 
express the support of the City of Milwaukee to the pro¬ 
posal made by WISN (Hearst Radio, Inc.)”; that the 
Council “unqualifiedly endorses the proposal”; that the 
resolution was not to be “considered as in any manner 
modifying or changing the position of the Common Council 
with respect to any other channel”; that the City Attor¬ 
ney’s office be instructed to support the Hearst petition 
before the Commission “in hearings or otherwise”; and 
that copies of the resolution “be sent to the two United 
States Senators from Wisconsin and to the Congressmen 
representing the Fourth and Fifth Congressional Districts 
of Wisconsin.” ; 
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(5) Comments in opposition to the proposed change were 
filed by WJIM, Inc., licensee of Station WJIM-TV on 
channel 6 in Lansing, Michigan, on November 6, 1953, by 
WOC-TV, licensee on channel 6 in Davenport, Iowa, on 
November 10, 1953, by the Ultra High Frequency Associa¬ 
tion on October 27, 1953, and by petitioner herein on 
November 9, 1953. 

(6) WJIM, Inc., in comments to which were attached a 
verified engineering statement, alleged that the public 
interest would not be served by the proposed assignment 
to Whitefish Bay for the following reasons: WJIM, Inc., 
operates a television station on channel 6 in Lansing, Michi¬ 
gan, which provides the only VHF service in the State’s 
capital, and which is, in fact, the only station for which 
a VHF channel has been allocated to the Central Michigan 
area. In the engineering statement, it was shown that 
WJIM-TV is already ringed by interference from Colum¬ 
bus, Ohio, Indianapolis, Indiana, Bay City, Michigan, and 
Green Bay, Wisconsin; that in the 9,500 square miles in 
WJIM-TV’s Grade B contour, an area consisting of 2,300 
square miles is already receiving interference; that the 
establishment of a station on channel 6 in Whitefish Bay 
would increase the interference area to almost 50% of the 
remaining interference-free area. 

(7) WJIM, Inc., further alleged as follows: 

“Meeting the mileage separation requirements is nec¬ 
essary but certainly not sufficient for a proposed new 
channel assignment. Any process of allocation must 
give due weight both to service considerations and to 
economic, social and related factors, including injury 
to an existing station and service, and cannot be limited 
to the mechanical application of any rule of mileage 
separations. Failure to provide by rule for a ‘normally 
protected contour’ does not eliminate that obligation. 
There must be a halt to new allocations—even if 
permissible on a mileage basis—where an existing 
service will be decimated.” 
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(8) Central Broadcasting Company, licensee of Station 
WOC-TV, Davenport, Iowa, in its opposition, alleged that 
VHF channel 5 was originally allocated to Davenport, 
Iowa, and WOC-TV presently operates on that channel; 
that in the Commission’s Third Notice of Further Proposed 
Rule Making, it proposed to eliminate channel 5 from Dav¬ 
enport and substitute therefor channel 6 and to shift 
WOC-TV to channel 6; that WOC-TV had not objected to 
this shift although it involved the expenditure of a con¬ 
siderable amount of time and money to make the change; 
that in the same proceeding, Hearst and two other parties 
had requested the allocation of VHF channel 6 to Mil¬ 
waukee, which WOC-TV had opposed because of objection¬ 
able interference with its own proposed operation on chan¬ 
nel 6; that such formerly proposed allocation of channel 
6 to Milwaukee had been shown to result in the interference 
situation with WOC-TV which it was the Commission’s 
purpose to avoid in changing the assignment to Davenport 
from channel 5 to channel 6; that the Commission had 
denied this proposal, even though it was asserted by the 
Milwaukee parties that it would be possible to locate a 
station in Milwaukee on channel 6 which would meet the 
minimum required co-channel separation between trans¬ 
mitters of 170 miles. 

(9) WOC-TV further alleged, and showed by its verified 
engineering statement, that the instant proposal of Hearst 
to allocate VHF channel 6 to the Milwaukee area would 
result in interference to approximately the same extent 
as would have existed if it had remained on channel 5. 
Its petition further pointed out that its verified engineering 
statement showed that the purported assertion of fact made 
in the Hearst petition, namely, that the proposal would add 
an additional VHF service to the Milwaukee area “without 
depriving any other community of service” was incorrect; 
that on the contrary the allocation of channel 6 to Mil¬ 
waukee would deprive many communities of the service 
that WOC-TV is now rendering. It further showed that 


10 


Milwaukee now’ has assigned to it six television channels, 
and that, since the population of Milwaukee is less than 
one million, it already has the maximum number of tele¬ 
vision channels allocated for cities of its population in 
accordance with the policies set forth by the Commission 
in Paragraph 68 of the Sixth Report and Order. White- 
fish Bay v*as shown to be 5.5 miles from Milwaukee. 

(10) In a comprehensive engineering affidavit attached 
to the WOC-TV petition, it was shown that the present 
operation of WOC-TV on channel 5 results in substantial 
mutual interference between WNBQ-TV, Chicago, Illinois, 
and WOC-TV, Davenport, Iowa. WOC-TV also receives 
interference from Station KSD-TV, St. Louis, Missouri. 
The proposed operation of WOC-TV on channel 6 will 
remove this interference. How’ever, the Commission’s 
proposal to allocate channel 6 to Milwaukee would result 
in the same amount of interference as presently exists with 
WOC-TV operating on channel 5. It was shown that the 
distance from the transmitter of WOC-TV to Whitefish 
Bay is 170 miles but the distance to Milwaukee is 167 miles. 
It v’as pointed out that a transmitter location selected to 
serve Whitefish Bay w T ould provide the requisite signal 
strength to serve Mihvaukee and consequently there is no 
technical distinction between assigning the channel to 
Whitefish Bay and assigning it to Milwaukee, particularly 
insofar as interference to WOC-TV w’as concerned. At¬ 
tached to the engineering affidavit \rere a series of maps 
showing the interference presently existing on channel 5, 
the interference resulting after WOC-TV moved to channel 
6, and the interference that wrould result on channel 6 if 
the Commission’s proposal to allocate that channel to 
Whitefish Bay, Wisconsin, v T ere finally adopted. These 
engineering studies further showed that an area of 1550 
square miles containing a population of 114,085 w r ould be 
unable, because of interference caused by the Hearst pro¬ 
posal, to receive service from WOC-TV; a population of 
81,759 within this area w’ould thus have only a single 
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service, while a population of 6,792 in this interference area 
would have no other service. Several communities were 
shown to exist in the areas of interference which would 
result from adoption of the Hearst proposal. 

(11) The comments of the Ultra High Frequency Tele¬ 
vision Association 1 were in the form of a motion requesting 

(a) that the Commission withdraw and vacate its Notice 
of Proposed Rule Making; (b) that the Hearst petition be 
denied; and (c) that in the alternative, the time for filing 
a written statement or brief setting forth comments in 
opposition to the adoption of the amendment to the Com¬ 
mission’s Rules be extended for a period of 90 days from 
November 9, 1953, to February 9, 1954. Oral argument 
was requested. 

(12) The Association alleged that it was engaged in 
the following studies: (a) an investigation by consulting 
engineers to determine the adequacy of UHF equipment, 
transmitters, and receivers; (b) a survey to determine the 
distribution and availability of receivers capable of re¬ 
ceiving UHF as well as VHF signals; (c) a survey of 
manufacturer’s plans for production of receivers in suffi¬ 
cient quantities to meet the needs of the UHF industry for 
the next 3 years; and (d) investigation of the probable 
date of availability of high power UHF transmitters. 

(13) In substance, the Association’s motion alleged (a) 
inconsistency of the proposed allocation with the basic 
principles of the Commission’s Sixth Report and Order; 

(b) the adverse economic effect which changes in the table 
of assignments, such as the one proposed for Whitefish 
Bay, would have upon heavy investments made by UHF 
broadcasters in Milwaukee and elsewhere who relied upon 
the principles and public interest factors in the Sixth 

i Ultra High Frequency Television Association is a non-profit corporation 
organized in the District of Columbia on October 14, 1953, for the purpose 
of promoting and fostering the use of ultra high frequencies for television 
broadcasting and in the interest of securing regulatory and other actions 
of benefit to television broadcasting on the ultra high frequencies. 



Report and Order; (c) the need for ascertaining the extent 
to which the factual situation upon which the Commission 
relied when it issued its Sixth Report and Order in provid¬ 
ing for intermixture of UHF and VHF channels had 
changed since the time of issuance of the Sixth Report 
and Order before the Commission adopted a change which 
would aggravate the competitive handicaps of UHF oper¬ 
ators vis-a-vis VHF stations in large markets; and the 
urgent necessity for the Commission to have all of the 
necessary current facts with respect to availability of 
UHF equipment and related facts pertaining to the likeli¬ 
hood of attainment of the equal competitive situation con¬ 
templated by the Commission w’hen it issued its Sixth 
Report and Order, before it .took a proposed action aggra¬ 
vating a competitive imbalance between VHF and UHF 
stations. The dangers of changes such as the one proposed 
in its Notice of Proposed Rule Making were pointed out 
from the standpoint of the extent to which such changes 
would nullify the philosophy of the assignments made in 
the Sixth Report and Order, as well as the dangers to the 
continued survival of existing UHF stations, if the Com¬ 
mission were to follow a policy of adding VHF channels 
to large cities of the size of Milwaukee “at a time when 
UHF applicants have been induced by expressions of the 
Commission itself to obtain construction permits and to 
make substantial investments in operating facilities.’’ The 
Association further pointed out the necessity for more 
careful consideration of the current facts having a bearing 
on the maintenance of a competitive situation between 
UHF and VHF channels including, in addition to the 
matters upon which the Ultra High Frequency Association 
was engaged in studies, the questionable procedures of the 
Commission which were enabling speedy grants of so- 
called “merged applications” for VHF channels under 
conditions whereby adequate consideration of important 
questions of public interest could not be given to such 
applications. These procedures were cited as a basis for 
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urging full investigation of all the circumstances having 
an effect on the competitive situation between VHF and 
TJHF stations before additional VHF assignments to the 
Milwaukee area, as well as similar assignments, were finally 
approved. 

(14) In petitioner’s verified comments upon the Com¬ 
mission’s proposed Rule change, petitioner showed that it 
had been in operation on UHF channel 25 since September 
6, 1953; that WOKY-TV had been in operation in Mil¬ 
waukee on UHF channel 19 since October 3, 1953; that 
WTMJ-TV operates in Milwaukee on VHF channel 4; that 
VHF channel 12 is allocated to Milwaukee and several 
applications are pending for this channel; that VHF chan¬ 
nel 10 is allocated to Milwaukee and reserved for educa¬ 
tional, non-commercial use; that approximately fifteen 
million dollars had been spent by the public in Milwaukee 
in converting their present television receivers; that in 
addition to the public, the wholesale and retail receiver 
dealers also have a tremendous stake in the success or 
failure of UHF in Milwaukee; that the manufacturers are 
committed to expenditures of hundreds of millions of dollars 
represented by transmitting and receiving equipment al¬ 
ready manufactured and which must be manufactured in 
the future; and that petitioner had spent substantial sums 
of money in publicizing UHF. 

(15) Petitioner further showed that Hearst requested 
the assignment of VHF channel 6 to Milwaukee during the 
time that the Commission had under consideration the 
Sixth Report, and the Commission had denied the Hearst 
request; that the present Hearst proposal did not cure the 
former objection because interference could still be caused 
to WOC-TV in Davenport; that Whitefish Bay was purely 
a residential suburb of Milwaukee which cannot be con¬ 
sidered a separate and distinct integrated community of 
its own but is part and parcel of Milwaukee, has no industry 
of its own, and is economically dependent on Milwaukee; 
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that the assignment of channel 6 to the Milwaukee area 
might have an immediate effect on the rate of conversions 
of present television receivers and on the sale of UHF 
television receivers in Milwaukee. It was further alleged 
that the present network contract between WCAN-TV and 
the Columbia Broadcasting System contains a short term 
cancellation clause, and the imminent establishment of an¬ 
other VHF television station in Milwaukee would undoubt¬ 
edly subject petitioner to greater risk that the network 
affiliation might be shifted from WCAN-TV to the station 
which is granted a construction permit on VHF channel 6. 

(16) Petitioner further showed that there were approxi¬ 
mately 450,000 VHF television receivers in the Milwaukee 
area since only one service had been available there for 
approximately six years, namely, the service from WTMJ- 
TV, operating on channel 4; and that national, regional 
and local advertisers, in seeking the greatest circulation 
possible, would undoubtedly shift their business to a sta¬ 
tion which can be received by 450,000 persons, as against a 
station which can be received by approximately one-third 
that number. 

(17) In addition to the foregoing facts going to the 
petitioner’s interest, and to factors pertaining to the desir¬ 
ability of avoiding further competitive imbalance between 
UHF and VHF stations through the addition of another 
VHF channel in Milwaukee, petitioner pointed out that it 
could show by competent evidence the problems which exist 
today not only in Milwaukee but in other cities where VHF 
and UHF stations compete with each other. It requested 
an opportunity to show', at an oral hearing before the 
Commission en banc the unavailability of sufficient numbers 
of television receivers capable of tuning UHF stations and 
to show' the unavailability of high powered transmitting 
equipment w'hich w'ould make it possible for UHF broad¬ 
casters to compete on equal terms effectively with VHF 
broadcasters. It alleged that it w’ould produce other evi- 
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dence at such a hearing which would give to the Commis¬ 
sion facts concerning the difference between UHF and 
VHF, which the Commission did not have before it at the 
time it adopted the Sixth Report and Order, and which 
implicitly at the same time would indicate that the public 
interest in assuring that a competitive situation between 
UHF and VHF stations in Milwaukee would be adversely 
affected by the proposed assignment of an additional VHF 
channel to the Milwaukee area. 

(18) On November 19, 1953, the Hearst Corporation 
filed unverified replies to the four petitions in opposition 
to the Commission’s Notice of Proposed Rule-Making. In 
the replies which the Hearst Corporation filed on November 
19 it contended, in effect, that changes in the table of 
assignments could and should be made so long as the pre¬ 
scribed minimum separations were met; that the Com¬ 
mission’s “rules and regulations” do not recognize “inter¬ 
ference” claimed to result where such minimum separations 
are met. In support of this contention, Hearst quoted from 
paragraph 206 of the Commission’s Sixth Report tp the 
effect that persons proposing changes which met the mini¬ 
mum separations vrould not be required to establish that 
objectionable interference would not result. In addition, 
Hearst argued, in effect, that WOC-TV should not be 
heard to complain about interference caused by the Hearst 
proposal because WOC-TV had not previously complained 
about interference on its present channel 5 caused by an 
existing separation of 155 miles from a station on; that 
channel in Chicago. Answering the comments of the UHF 
Association and of petitioner, Hearst argued that protec¬ 
tion was being sought by petitioner and other UHF broad¬ 
casters from competition, and that such protection of 
“private interest” could not be given under the policy 
of the Communications Act; that the Hearst proposal met 
the “criteria” for changes in the table of assignments 
specified in the Commission’s Rules, but the criteria re¬ 
ferred to were not explained by Hearst. 
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(19) In its reply to petitioner’s comments, Hearst denied 
petitioner’s allegations that Whitefish Bay is part and 
parcel of Milwaukee, and cannot be considered a separate 
and distinct integrated community of its own, characteriz¬ 
ing such allegations as 44 completely erroneous.” 

(20) On December 4, 1953, the Commission issued the 
Report and Order (9 RR, 1383) of which review is sought 
herein. It was ordered by the Commission that the table 
of assignments be amended by adding VHF channel 6 to 
Whitefish Bay, Wisconsin, by substituting channel 6 for 
channel 5 in Marquette, Michigan, and substituting channel 
5 for channel 6 in Green Bay, Wisconsin. The Commission 
recited that comments supporting the proposed amendment 
had been filed by Hearst and the Common Council of Mil¬ 
waukee, but did not recite that the Mayor of Milwaukee 
had returned the resolutions 44 without his signature” as 
was stated on the face of the comments. The Commission 
further recited the factual allegations of Hearst and the 
conclusionary assertion of the Common Council that “there 
is real justification and merit” for the proposal to assign 
channel 6 to Whitefish Bay, but made no findings upon such 
allegations or assertion. 

(21) In its Report and Order, the Commission recited 
generally the allegations of WJIM and WOC, and rejected 
the position urged by such parties upon the same ground 
urged in Hearst’s reply comments, namely, that these 
stations were not entitled to the protection they were 
seeking from the alleged interference shown since protec¬ 
tion from any interference resulting from assignments 
meeting the minimum separations was not accorded by the 
Commission’s Rules. No findings were made on the uncon¬ 
tradicted sworn factual assertions which such parties had 
made showing the prospective loss of television service 
which would be suffered by the public in several communi¬ 
ties and by substantial areas and populations; nor were 
any Commission conclusions made as to how in the light 
of such uncontradicted facts, the adoption of the Hearst 
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proposal would achieve a fair, efficient and equitable dis¬ 
tribution of facilities as among the communities and areas 
suffering prospective loss of service on the one hand, 
and the Milwaukee area on the other, or how the public 
interest, convenience and necessity would otherwise be 
thereby served. No recitals, findings or conclusions were 
made with respect to the sworn uncontradicted assertions 
to the effect that the Hearst proposal would prevent accom¬ 
plishment of the very purpose which the Commission had 
in ordering WOC-TV to shift channels from 5 to 6, namely 
to avoid the interference to the service of WOC-TV to out¬ 
lying communities, areas and populations in its service 
area; nor were any recitals, findings or conclusions made 
with respect to the sworn uncontradicted assertions to the 
effect that from an engineering standpoint computation of 
the minimum separation from a measuring point in White- 
fish Bay to authorized stations on the same channel, rather 
than from the prescribed measuring point in Milwaukee, 
would result in almost precisely the same situation which 
Hearst and others had proposed and which the Commission 
had rejected in the proceedings leading to the Sixth Report, 
when it had proposed channel 6 for Milwaukee urging that 
the transmitter for a station on such channel could be lo¬ 
cated somewhat north of the Whitefish Bay area in order 
to meet the minimum separation of 170 miles. 

(22) In its Report and Order, the Commission sum¬ 
marized the allegations, and contentions made in the com¬ 
ments of petitioner and the UHF Association. In sub¬ 
stance, the Commission disposed of all of the factual, and 
in most instances, sworn allegations set forth in the com¬ 
ments and proposed evidence which these parties offered to 
present in further formal proceedings which were requested 
in their comments, by holding that all of such matters were 
irrelevant and immaterial to the question of whether or 
not an additional VHF channel should be assigned to the 
Milwaukee area. The basis of this conclusion was that 
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these parties were seeking protection through the table of 
assignments, of their “private economic interests” and 
it was not the purpose of its allocation to afford such pro¬ 
tection; and that they were erroneously contending that 
the “Table of Assignments is static.” 

(23) The Commission in this Report and Order, made 
no affirmative findings of fact whatsoever to support its 
conclusion that an additional channel should be assigned 
to the Milwaukee area except that it found, obliquely, that 
the assignment would meet the specified minimum separa¬ 
tion. It made no finding whatsoever of any other facts 
showing that a fair, efficient and equitable distribution of 
facilities would result, or that public interest, convenience 
or necessity would otherwise be served by the addition 
of a VHF channel to the Milwaukee area. Nor did it make 
any ultimate or conclusionary findings, even without such 
basic findings of fact, either (a) that there was need for 
an additional VHF channel in Milwaukee; (b) that a fair, 
efficient and equitable distribution of facilities would result 
from assignment of an additional VHF channel to the Mil¬ 
waukee area; or (c) that the public interest, convenience 
or necessity would be served. The only ultimate or con- 
clusionarv finding made by the Commission was: “Channel 
6 in Whitefish Bay meets the Commission’s assignment 
requirements.” However, no findings whatsoever were 
made setting forth what “assignment requirements” were 
met. 

(24) The Commission stated that it saw no necessity 
and that “it would serve no useful purpose” to extend 
the time for filing comments in this proceeding, or for 
the holding of an oral hearing or oral argument as re¬ 
quested by UHF Television Association and by petitioner. 
The Report and Order recites Sections 4(i), 301, 303(c), 
(d), (f), and (r), and 307(b) as “Authority for the pro¬ 
posed amendments.” It concludes with an ordering clause 
amending Section 3.606, effective 30 days from publication 
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in the Federal Register, to effect the changes in assignments 
previously proposed. 

(25) Said Report and Order was published in the Fed¬ 
eral Register on December 11, 1953. 

(26) On December 21, 1953, the Ultra High Frequency 
Association filed a “Petition for Reconsideration”, ad¬ 
dressed to the Commission’s action assigning Channel 6 
to Whitefish Bay. 

(27) On January 6, 1954, Petitioner herein filed a Peti¬ 
tion for Review of the Commission’s Order of December 4, 
1953 (Case No. 12048) and a Motion for Interlocutory 
Injunction and Temporary Restraining Order. The Com¬ 
mission’s action of December 4, 1953, became effective, 
by the terms of its order, on January 10, 1954. 

(2S) On January 19, 1954, this Court denied Petitioner’s 
Motion for Interlocutory Injunction in Case No. 12048. On 
February 3, 1954, the Commission certified the record to 
this Court in Case No. 12048. On February 15, 1954, the 
Commission released a Memorandum Opinion and Order 
denying the Ultra High Frequency Association “Petition 
for Reconsideration.” 

(29) On March 2,1954, the Commission filed a Motion to 
Supplement Record to include said “Petition for Recon¬ 
sideration”, an “Answer” thereto filed by Hearst on 
December 31, 1953, and the Commission’s Memorandum 
Opinion and Order of February 15, 1954. Petitioner op¬ 
posed said Motion and after hearing argument thereon 
(held on March 18,1954), this Court by Order issued March 
19, 1954, granted said Motion, “without prejudice to an 
incorporation of the aforesaid material in any new appeal 
which may be taken.” 



Applications Filed for Television 
Channel 6 in the Milwaukee Area 

(1) On December 7, 1953, Cream City Broadcasting 
Company, Inc., theretofore the permittee on UHF channel 
31 in Milwaukee, surrendered its construction permit and 
filed an application for channel 6. The surrender of the 
construction permit, before application could be filed for 
a different channel, is required by Footnote 10 of Section 
1.371 of the Commission’s Rules, Paragraph (2) (c), which 
provides as follows: 

“(c) An application by a licensee or the permittee 
of a television broadcast station which seeks to modify 
an outstanding license or permit to specify a channel 
other than that authorized in said license or permit 
will not be accepted for filing by the Commission * * *” 

(2) On December 7, 1953, Hearst filed its verified appli¬ 
cation for construction permit to establish a new television 
broadcast station to operate on channel 6. In Exhibits 11 
and 16 of this application, the following statements are 
made: 


“In order to serve the needs of the * Milwaukee 
Area’ applicant has selected a site for location of its 
main studio which is most centrally and advanta¬ 
geously located with reference thereto and most 
accessible to public and private transportation there¬ 
in. A location for main studio within the corporate 
limits of Wliitefish Bay would not meet these require¬ 
ments nor offer these advantages and, accordingly, a 
showing is made below on the basis of which request 
is made for approval of the main studio location at 
the address indicated below, in accordance with pro¬ 
cedures set forth in Section 3.613(b) of the Commis¬ 
sion’s rules. The instant request is made for Com¬ 
mission approval of only the proposed address for 
the station’s studio location without change of the 
station location at Whitefish Bay, as provided by the 
Commission’s rules. 
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“Studio Site Selected: 

“Address: 1900 W. Wisconsin Ave (N. 19th St. and 
W. Wisconsin Ave.) Milwaukee 3, Wisconsin j 

“Possible Whitefish Bay site: 

“Whitefish Bay is located directly north of the 
City of Milwaukee. The central portion of Whitefish 
Bay is approximately 5 miles from the center of down¬ 
town Milwaukee. 

“There is no place in Whitefish Bay where an 
antenna of the type applicant proposes could be 
erected, and while it might be possible to piece to¬ 
gether enough property to erect a suitable studio, it 
is doubtful that such a structure would be permitted 
by the Village of Whitefish Bay. On April 14, 1953 
the Citizens Governmental Research Bureau, Inc. of 
Milwaukee, Wisconsin, upon authorization by the 
Board of Trustees of the Village of Whitefish Bay, 
Wisconsin, published a special study of the Village’s 
history, organization, governmental services, etc. On 
the third page of said study, the following is stated: 

‘Whitefish Bay has no industry; it is exclusively 
a residential community served by 54 retail and 
21 service trade establishments confined to four 
business area. The Village’s development as a 
residential community has proceeded in accord¬ 
ance with a comprehensive zoning ordinance 
adopted by the Village Board in 1922.’ ” 

(3) It appears from the foregoing that no part of the 
proposed Hearst station is expected to be constructed in 
Whitefish Bay. None of the foregoing facts had been 
presented to the Commission in Hearst’s petition to assign 
channel 6 to Whitefish Bay or in any other comments filed 
by Hearst. As is pointed out in paragraph (15) of 
Section IV above, petitioner had alleged in the rule-making 
proceedings, of which review is sought herein, that White- 
fish Bay was purely a residential suburb of Milwaukee 
which can not be considered a separate and distinct in¬ 
tegrated community of its own, but is part and parcel of 
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Milwaukee, has no industry of its own and is economically 
dependent on Milwaukee. As is pointed out in paragraph 
(19) of Section IV above, certain of these allegations had 
been denied in the unverified reply comments of Hearst. 

(4) Attached to the affidavit of Lou Poller submitted in 
support of petitioner’s Motion for Interlocutory Injunc¬ 
tion and Temporary Restraining Order, is a clipping from 
the front page of the issue of Sunday, December 6, 1953, 
of the daily newspaper, the Milwaukee Sentinel , describing 
the plans of Hearst with respect to its proposed television 
station in the event a grant was received, and publishing 
a picture of the proposed studio to be located in the City 
of Milwaukee proper at the address mentioned above in 
Exhibit 16 of its application. A detailed description of 
such studio facilities is given in this newspaper story. 

(5) The Commission’s Rules provide the main studio 
of a television station shall be located in the principal 
community to be served but a different location may be 
permitted upon a showing that “due to the existence of 
unusual circumstances, compliance with the provisions of 
the above subparagraph will result in severe and undue 
hardship.” 


VI 

Grounds Upon Which Report and Order 
Complained of Must Be Set Aside 

(1) The Commission’s Report and Order is not sup¬ 
ported by the requisite ultimate finding under Section 303 
of the Communications Act that “public convenience, in¬ 
terest or necessity requires” the amendment of the Com¬ 
mission’s Rules effected thereby. 

(2) The Commission’s Report and Order is not sup¬ 
ported by any ultimate finding that the amendment of 
Rules effected thereby would provide “a fair, efficient and 
equitable distribution” of television broadcast service 
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among the several states and communities of the United 
States. 

(3) The Commission’s Report and Order is unsupported 
by any findings of fact upon many of the factors and 
principles, theretofore determined by the Commission it¬ 
self to be relevant to the questions of whether public in¬ 
terest, convenience and necessity would be served and 
whether a fair, efficient and equitable distribution of 
facilities would result. 

(4) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable in that the Commission re¬ 
jected as irrelevant, such public interest factors and 
principles, and verified facts thereon, which by its own 
past determinations had been considered relevant, with 
particular reference to the various economic factors urged 
in comments of the parties, and the factors pertaining to 
the desirability in the public interest of providing, to the 
greatest extent possible, equal competitive opportunity as 
among UHF and VHF stations. 

(5) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable (a) because, while it pur¬ 
ported on its face to achieve an assignment of a television 
channel to serve the separate needs of Whitefish Bay, it 
was based upon no findings or evidence designed to show 
any such need, or to show any of the public interest factors 
which the Commission had itself theretofore determined to 
be relevant, and (b) because the Commission failed to make 
findings with respect to such need upon the basis of 
evidence on this question offered by petitioner in its 
comments. 

(6) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable in that the Commission in¬ 
correctly and improperly interpreted the comments of the 
parties opposing the proposed amendment of the table of 
assignments as being directed solely to the protection of 
the private interests of the parties whereas such comments 
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had a direct bearing upon many public interest factors pre¬ 
viously considered relevant in the Commission’s own past 
determinations. 

(7) The Commission’s Report and Order is in violation 
of Section 303 of the Communications Act of 1934, as 
amended, and Section 4 of the Administrative Procedure 
Act in that it was erroneously premised upon an assump¬ 
tion that the parties who opposed the proposed Rule 
change had the burden of establishing that public interest, 
convenience or necessity would not be served by said 
change, whereas under said provisions of law, the burden 
of establishing that public interest, convenience or 
necessity required such change, should have been placed 
upon the proponents thereof. 

(8) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable in that: (a) it was based 
upon a mechanical application of the single factor of mini¬ 
mum separations, contrary to the Commission’s own past 
determinations, recited in Section II herein, that no single 
factor or rigid formula should serve as the basis of deter¬ 
mining the assignments of television channels; and (b) 
it was based upon an erroneous interpretation of Section 
3.609 of the Commission’s Rules, to the effect that the table 
of assignments could automatically be amended by peti¬ 
tion for rule-making merely showing that minimum separa¬ 
tions would be met by the proposed change. If the Com¬ 
mission’s interpretation of the Rule is correct the Rule 
is void because it would violate Section 303 of the Com¬ 
munications Act and Section 4(d) of the Administrative 
Procedure Act, and is arbitrary, capricious and unreason¬ 
able because it would be inconsistent -with the very basis 
previously relied upon and asserted by the Commission for 
the making of television assignments to communities by 
rule-making instead of by the application method. 

(9) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable in that the conclusion that 
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assignment of channel 6 to the Milwaukee area would meet 
the Commission’s minimum spacing requirements was un¬ 
supported by requisite findings of fact showing that such 
assignment in fact complied with Sections 3.610 and 3.611 
of the Commission’s Rules, including findings upon the 
measuring points used and the actual distances in mileages 
between the communities and transmitter locations in¬ 
volved. 

(10) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable in that the sole factor relied 
upon to determine whether channel 6 should be assigned to 
Whitefish Bay, i.e., whether minimum separations were 
met under Sections 3.610 and 3.611 of the Commission’s 
Rules, was applied upon the basis of an erroneous assump¬ 
tion that the correct measuring point for determining the 
requisite minimum spacing with the transmitter of WOC- 
TV was the center of Whitefish Bay, whereas in the light 
of principles inherent in the table of assignments, specific 
determination made in the Sixth Report, and Section 
3.607 of the Commission’s Rules, the correct measuring 
point should have been the main post office of the City of 
Milwaukee. 

(11) The Commission’s Report and Order is arbitrary, 
capricious and unreasonable in that the Commission failed 
to find, in accordance with verified evidence before it, that 
the separation distance with respect to the transmitter of 
WOC-TV, for purposes of assignment of channel 6 to either 
the City of Milwaukee or to Whitefish Bay, under the 
interpretation which should have been given to Sections 
3.610 and 3.611 of its Rules in the light of assignment 
principles in the Sixth Report and in Section 3.607(b) of 
the Rules, was less than the 170 miles minimum separation 
required by said Rules. If the Commission, in utilizing 
the center of Whitefish Bay as the measuring point, 
correctly interpreted Section 3.610 and 3.611, such Rules 
are void, as arbitrary and capricious, because they are in- 
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consistent with the provisions of Section 3.607(b), and 
with the measuring and assignment principles utilized in 
the Sixth Report in constructing the table of assignments. 

(12) The procedure followed in adopting the Commis¬ 
sion’s Report and Order violated Section 4(b) of the Ad¬ 
ministrative Procedure Act because: 

(a) The Commission failed to give adequate oppor¬ 
tunity, as requested by petitioner and other interested 
persons, to submit written data, views and arguments; 

(b) The Commission failed to consider all relevant 
matter presented by petitioner and other interested 
persons submitting comments in the rule-making proceed¬ 
ings of which review is requested herein; 

(c) The Commission, in not explaining what were the 
“assignment requirements” which it concluded would be 
met by the change of its Rules, and by not making requisite 
findings of fact and ultimate findings, showing how its 
action was consistent with its own past principles of 
assignment in the Sixth Report and Order and other 
decisions referred to in this Petition, failed to give a con¬ 
cise general statement of the basis and purpose of the 
change of Rules adopted. 

(13) Because the action complained of was taken with¬ 
out a public hearing, as requested by petitioner, giving the 
same opportunity to submit sworn testimony upon relevant 
matters, and giving the same opportunity for cross- 
examination upon controverted questions of fact, as the 
Commission had afforded interested parties in its past rule- 
making proceedings of a similarly adversary nature, the 
Order complained of is arbitrary and capricious and not 
conducive to the ends of justice, and it was an abuse of 
the discretion conferred upon the Commission, with respect 
to its procedures, in Section 4(j) of the Communications 
Act of 1934, as amended. 
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(14) The procedure followed by the Commission in 
adopting the Order complained of denied to petitioner, as 
a person with standing to seek judicial review, the right 
accorded to it by decisions of the courts to a hearing at 
which it was entitled to present evidence upon the public 
interest factors, alleged in its comments and previously 
found relevant in the Commission’s own determinations, 
which militated against the adoption of the change in 
assignments effected by such Order. 

VII 

Injury to Petitioner 

The action of the Commission of which review is sought 
herein, unless set aside, has caused, is causing, and will 
continue to cause injury to petitioner herein. Petitioner 
was a party to the proceedings before the Commission of 
which review is herein sought. As the owner and operator 
of television station WCAN-TV on channel 25 in the City 
of Milwaukee, it has suffered, is suffering, and will continue 
to suffer serious financial losses as a result of the action 
assigning an additional VHF channel to the Milwaukee 
area and as a result of the threatened grant of an applica¬ 
tion to construct and operate a television station on said 
channel as proposed in the pending applications herein¬ 
above described. The specific nature of the injury upon 
the basis of which petitioner has standing to request review 
of the Commission action assigning channel 6 to the Mil¬ 
waukee area, is set forth in more complete detail in the 
affidavit of petitioner’s president, Lou Poller, attached to 
and made in support of petitioner’s “Motion for Inter¬ 
locutory Injunction and Temporary Restraining Order” 
filed in Case No. 12048. The allegations herein, together 
with the showing made in such Motion, establish that 
petitioner was a recognized party in interest to the Com¬ 
mission proceedings of which review is requested herein 
and is a person aggrieved and adversely affected by the 
action of which review is requested herein. 
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vm 

Prayer for Relief 

Wherefore, Petitioner prays: 

(1) That, after final hearing, this Court (a) adjudge 
that the Report and Order of December 4, 1953, of the 
respondent. Federal Communications Commission, amend¬ 
ing Section 3.606 of the Commission’s Rules to add tele¬ 
vision channel number 6 to Whitefish Bay, Wisconsin, is 
unreasonable, arbitrary and capricious and otherwise in 
violation of law, upon the grounds set forth herein; (b) 
that said Report and Order be permanently set aside and 
the enforcement and execution of said Order, including any 
actions of the Commission considering or granting 
applications made pursuant to said amendment, be 
permanently restrained and enjoined; and (c) that the 
proceedings be remanded to the Commission for the pur¬ 
pose of giving effect to this Court’s decision, including the 
holding of a hearing as required by law; 

(2) That this Court give such other and further relief 
in the premises as may appear just and equitable to this 
Court. 

Respectfully submitted, 

/s/ Scott W. Lucas 
Scott W. Lucas 

/s/ Benedict P. Cottone 
Benedict P. Cottone 

/s/ Philip M. Baker 
Philip M. Baker 
Attorneys for 

Midwest Broadcasting Company 

April 5, 1954 

Of Counsel: 

Lucas and Thomas 
1025 Connecticut Avenue, N.W. 

Washington 6, D.C. 
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1 September 30,1953 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 

In re i 

Amendment of Section 3.606 of the 
Commission’s Rules and Regulations 

Petition for Rule Making to Amend Section 3.606 of the 
Commission's Rules and Regulations 

Comes now The Hearst Corporation, by it attorneys, 
and petitions the Commission to institute appropriate rule 
making proceedings leading to amendment of Section 3.606, 


as follows: 

City Delete Add 

Marquette, Michigan 5 6 

Green Bay, Wisconsin 6 5 

Whitefish Bay, Wisconsin — 6: 


1. As shown in the attached engineering statement of 
Thomas A. Wright, Jr., which is hereby made a part here¬ 
of, the above changes in the allocation will provide an addi¬ 
tional VHF service to the State of Wisconsin and the Mil¬ 
waukee metropolitan area without depriving any other 
community of service, in complete compliance with all per¬ 
tinent Commission Rules, Regulations and Standards. 

2. The only effect on any existing assignments is (a) to 
substitute Channel 6 for Channel 5 in Marquette (there is 
not now any pending application on file for Channel 5 in 
Marquette); and (b) to substitute Channel 5 for Channel 6 
in Green Bay, Wisconsin. There are two pending applica¬ 
tions for Channel 6 in Green Bay, neither of which applica¬ 
tions has been designated for hearing nor been processed to 
the point of the “McFarland” letter. As is pointed out in 
the attached engineering statement, there is no significant 
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difference between an operation on Channel 6 and an opera¬ 
tion on Channel 5. Only minor changes in the engineering 
data now on file with the Commission by the Green Bay 
applicants would be required in order to amend such appli¬ 
cations to request Channel 5 instead of Channel 6. 

2 3. The desirability of providing additional VHF 

service where possible and in particular of providng 
an additional VHF service in the Milwaukee metropolitan 
area has, it is submitted, been recognized by the Commis¬ 
sion and is amply demonstrated by evidence already in the 
Commission’s files. Obviously the proposed amendment 
provides for a more efficient use of television channels in 
that it makes three commercial VHF services possible 
whereas the present Assignment Table makes only two, 
and it does so -without diminishing the provision for service 
made in the present Table to either of the communities of 
Marquette or Green Bay. 

Wherefore, it is respectively prayed that the Commis¬ 
sion forthwith institute appropriate proceedings to provide 
for the amendment of Section 3.606 in the manner specified 
herein. 

Respectfully submitted, 

The Hearst Corporation 

By Dempsey and Koplovttz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By William J. Dempsey 
William J. Dempsey 


September 30, 1953 
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3 Engineering Statement of Thomas A. Wright, Jr., 
of the Firm of A. Earl Cullum, Jr., Consulting 
Radio Engineers in Connection With a Study Made 
for The Hearst Corporation to Determine If It is 
Possible to Provide Additional VHF Television 
Service in the Wisconsin Area. 

i 

**#••••••• 

I, Thomas A. Wright, Jr., am a radio engineer associated 
with the firm of A. Earl Cullum, Jr., Consulting Radio 
Engineers, with offices located in Dallas, Texas. I received 
the degree of Electrical Engineer from Columbia Univer¬ 
sity in 1936. My experience includes association with a 
firm of consulting radio engineers in Washington, D. C., 
and service as an Electronics Officer in the United States 
Navy. From 1948 to 1951, I was Assistant Professor of 
Electrical Engineering at Southern Methodist University. 
Since October 1,1951,1 have been associated with this firm. 
I am a Registered Professional Engineer. 

This firm has been employed by The Hearst Corpora¬ 
tion to make engineering studies which would determine 
whether or not an additional VHF television service can 
be provided in the Wisconsin area within the framework 
of the Rules Governing Television Broadcast Stations. 

It has been determined that additional VHF television 
service can be provided in the Wisconsin area if the follow¬ 
ing changes are made in the Table of Assignments: 


City Delete Add 

Marquette, Michigan 5 6 

Green Bay, Wisconsin 6 5 

Whitefish Bay, Wisconsin — 6 


As of September 19, 1953 no application had been filed 
with the Federal Communications Commission for the 
channel allocated to Marquette, Michigan. The following 
applications for the channel allocated to Green Bay, Wis¬ 
consin have been filed with the Federal Communications 
Commission as of September 15, 1953. 
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Location 


File Applicant 

BPCT-741 Green Bay Newspaper Co. North Latitude 44° 24' 40" 

West Longitude 87° 58' 19" 
BPCT-1147 Valley Telecasting Co. North Latitude 44° 23' 10" 

West Longitude 88° 01' 13" 

There is no significant difference between an operation 
on Channel 6 and an operation on Channel 5. Only minor 
changes in the engineerig material now on file with the 
Commission would be required in order to specify a change 
from Channel 6 to Channel 5. 

4 The following minimum co-channel separations 

exist under the present Table of Assignments: 

Channel From To Distance 



City 

ReferencePoint 

City 

Reference Point 


6 

Green Bay, 
Wisconsin 

Post Office 

Lansing, 

Michigan 

Site of WJIM-TV 

214 

6 

Green Bay, 
Wisconsin 

Site Specified 
in BPCT-741 

Lansing, 

Michigan 

Site of WJIM-TV 

208 

6 

Green Bay, 
Wisconsin 

Site Specified 
in BPCT-1147 

Lansing, 

Michigan 

Site of WJIM-TV 

209 

5 

Marquette, 

Michigan 

Post Office 

Bay City, 
Michigan 

Site Specified 274 

in BPCT-1763 C.P.) 


The minimum adjacent channel separation from Channel 6 
in Green Bay and from channel 5 in Marquette exceeds 100 
miles. 

The following minimum c6-channel separations would 
exist under the proposed Table of Assignments: 

Channel From To Distance 



City ReferencePoint City 

Reference Point 


5 

Green Bay, 
Wisconsin 

Post Office Chicago, 

Illinois 

Site of WNBQ 

183 

5 

Green Bay, 
Wisconsin 

Site Specified Chicago, 
in BPCT-741 Illinois 

Site of WNBQ 

175 

5 

Green Bay, 
Wisconsin 

Site Specified Chicago, 
in BPCT-1147 Illinois 

Site of WNBQ 

174 

6 

Marquette, 

Michigan 

Post Office Duluth- 

Superior 

Site Specified 225 

in BPCT-728 (C.P.) 

6 

Whitefish Bay, 
Wisconsin 

- Davenport, 

Iowa 

Site of WOC-TV 

170 


The minimum adjacent channel separation from channel 5 
in Green Bay, from channel 6 in Marquette and from chan¬ 
nel 6 in Whitefish Bay exceeds 85 miles. 
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5 The proposed minimum separations exceed in 

every case the minimum separations required by the 
Rules Governing Television Broadcast Stations. It is, 
therefore, possible to modify the Table of Assignments to 
provide an additional VHF television service in the Wis¬ 
consin area by making the following changes: 


City 

Delete 

Add 

Marquette, Michigan 

5 

6 

Green Bay, Wisconsin 

6 

5 

Whitefish Bay, Wisconsin 

— 

6 


Attached Figure 

The following attached figure has been prepared under 
my direction: 

1. Wisconsin State Highway Commission map of Mil¬ 
waukee County showing locations of Whitefish Bay and 
Whitefish Bay Post Office. 

Thomas A. Wright, Jr. 

Thomas A. Wright, Jr. ; 

J. G. Rountree 

Notary Public in and for Dallas 
County, Texas 

Subscribed and sw T orn to before me this 26th day of Sep¬ 
tember, 1953 

My commission expires June 1, 1965 
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A. EARL CULLUM, JR. WHITEF1SH BAY. WISCONSIN 

CONSULTING RADIO ENGINEERS AND SURROUNDING AREA 

DALLAS TEXAS 530825 FIGURE I 
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7 BEFORE THE 

federal communications COMMISSION 
Washington 25, D. C. 

Docket No. 10713 

In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Notice of Proposed Rule Making 

1. Notice is hereby given of proposed rule making in 
the above-entitled matter. 

2. The Commission has before it for consideration a peti¬ 
tion filed by The Hearst Corporation, Milwaukee, Wiscon¬ 
sin, on September 30, 1953, and now made part of this 
docket, requesting an amendment of Section 3.606, Table of 
Assignments, Rules Governing Television Broadcast Sta¬ 
tions as follows: 

Channel No. 

Present Proposed 

5+, 17 6—,17 

2+, 6 2-f-, 5-{- 

None 6 

3. In support of the requested amendment, petitioner 
urges that the amendment would provide an additional 
VHF service to the State of Wisconsin and the Milwaukee 
Metropolitan area without depriving any other community 
of service; that it represents more efficient use of the tele¬ 
vision channels in that it makes available three VHF serv¬ 
ices where the present Table of Assignments makes avail¬ 
able only two; and that it meets the requirements of the 
Commission’s Rules. 

4. Authority for the adoption of the proposed amend¬ 
ments is contained in Sections 4(i), 301, 303(c), (d), (f), 
and (r), and 307(b) of the Communications Act of 1934, as 
amended. 


City 

Marquette, Mich. 
Green Bay, Wise. 
Whitefish Bay, Wise. 
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5. Any interested party who is of the opinion that the 
amendment proposed by petitioner should not be adopted 
or should not be adopted in the form set forth herein may 
file with the Commission on or before November 9, 1953 a 
written statement or brief setting forth his comments. Com¬ 
ments in support of the proposed amendment may also be 
filed on or before the same date. Comments or briefs in 

reply to the original comments may be filed within 

8 10 days from the last day for filing said original 
comments or briefs. The Commission will consider 

all such comments that are submitted before taking action 
in this matter, and if any comments appear to warrant the 
holding of a hearing or oral argument, notice of the time 
and place of such hearing or oral argument will be given. 

6. In accordance w r ith the provisions of Section 1.764 of 
the Commission’s Rules and Regulations, an original and 
14 copies of all statements, briefs, or comments shall be 
furnished the Commission. 

Federal Communications Commission 
Wm. P. Massing 
Wm. P. Massing 
Acting Secretary 

Adopted: October 7,1953 
Released: October 8, 1953 

9 October 27, 1953 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Motion to Vacate, or Dismiss, or Defer Notice of Proposed 

Rule Making 

Comes now the Ultra High Frequency Television Asso¬ 
ciation, by its General Counsel, William A. Roberts, and 
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respectfully requests that the Commission’s Notice of Pro¬ 
posed Rule Making adopted on October 7,1953 and released 
herein on October 8, 1953, be set aside and vacated; that a 
petition filed by The Hearst Corporation, Milwaukee, Wis¬ 
consin, on September 30,1953 for an amendment of Section 
3.606, Table of Assignments, Rules Governing Television 
Broadcast Stations, to permit the allocation of VHF Chan¬ 
nel 6 to Whitefish Bay, Wisconsin, be denied, and that, in 
the alternative, the time for filing a written statement or 
brief setting forth comments in opposition to the adoption 
of the amendment proposed by petitioner be extended for 
a period of 90 days, from November 9, 1953 to not earlier 
than February 9, 1954; for the following reasons, to wit: 

1) The Ultra High Frequency Television Association is 
a non-profit corporation organized under the laws of the 
District of Columbia and incorporated on October 14, 1953 
for the purpose of promoting and fostering the use of ultra 
high frequencies for television broadcasting, and in the in¬ 
terest of securing regulatory and other actions of 

10 benefit to television broadcasting on the ultra high 
frequencies. Offices of the Association are main¬ 
tained at 400 DeSales Building, Washington, D. C., and an 
Acting Executive Secretary has been named. The under¬ 
signed is General Counsel of the Association. The Commis¬ 
sion was formally advised of the creation of the Associa¬ 
tion by letter dated October 21, 1953 addressed to the 
Chairman of the Commission with copies to each Member 
thereof. 

i 

2) The Ultra High Frequency Television Association 
which will hereinafter be referred to as the Ultra High 
Association has adopted as immediate projects for com¬ 
pletion, if possible, before a scheduled meeting of the Asso¬ 
ciation to be held during the first half of February, 1954, 
several studies which may well provide a basis for a com¬ 
plete re-evaluation by the Commission of the regulatory 
status of UHF broadcasting and may justify the total 
abandonment of piecemeal, city-by-city, and case-by-case de- 


partures from the procedural principles and allocations of 
VHF and UHF channels adopted by the Commission in its 
Sixth Report and Order of April 14, 1952, known as The 
Final Television Allocation Report. Among studies already 
in progress are: (a) an investigation by competent consult¬ 
ing engineers to determine the adequacy of UHF equip¬ 
ment, transmitters, and receivers; (b) an exhaustive mar¬ 
ket survey to determine the distribution and availability in 
market areas of receivers capable of all-channel reception 
of UHF and VHF signals or of efficient adaptation to such 
reception; (c) a survey of manufacturers’ plans for the 
production of efficient receivers in sufficient quantities to 
meet the practical economic needs of the UHF industry 
during the next three years; (d) investigation of the prob¬ 
able date of availability of high power UHF transmitters; 
and (e) a comprehensive legal study of all instances in 
which the Commission has changed the allocations 
11 or assignment of channels as prescribed in its Final 
Television Allocation Report of April 14,1952 or has 
departed from the procedural and priority principles upon 
which it based its Final Television Allocation Report. These 
surveys are necessary to enable the Association to deter¬ 
mine to what extent it shall urge the Commission to recon¬ 
sider the entire question of the relationship between VHF 
and UHF. The data thus made available will shed much 
needed light upon the problem. 

3) The Association opposes any assignment of VHF 
channels which distorts the assured plan under which UHF 
stations were financed and built. The present case is a domi¬ 
nantly important example of the economic injury to the 
UHF industry which can be caused by improvident and 
piecemeal rule-making procedures. The background of peti¬ 
tioner Hearst Corporation’s present effort to force the allo¬ 
cation of an additional VHF channel to Milwaukee is well 
known. An original application for Channel 10 in Mil¬ 
waukee was filed on March 22, 1948. This application was 
caught in the freeze order and when the Commission deter- 
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mined to assign Channel 10 to Milwaukee for non-commer¬ 
cial educational use by order dated April 14, 1952, it re¬ 
moved the Hearst application from hearing status. This 
order of removal was promptly protested but the Commis¬ 
sion on May 21, 1952 by a memorandum opinion and order 
of that date dismissed the protest as without merit. Other 
petitions urging reconsideration of the denial in the Sixth 
Report and Order of the request that Channel 6 he added 
to the VHF channels assigned to Milwaukee, or that Chan¬ 
nel 10 be removed from educational television reservation 
status, were denied on subsequent dates. An extraordinary 
session between the junior senator from Wisconsin and the 
Acting Chairman of the Commission and its general 
12 counsel, which received wide publicity in the trade 
and daily press, preceded one such denial. A petition 
for rehearing was denied on June 30, 1953, whereupon The 
Hearst Corporation filed a notice of appeal from the Com¬ 
mission’s decision in the United States Court of Appeals 
for the District of Columbia Circuit. In the midst of this 
appellate action, a petition for rule making to assign to 
Whitefish Bay, Wisconsin, a small suburb of Milwaukee, 
the very channel which the Commission only recently had 
refused to assign to Milwaukee itself, was submitted to 
the Commission by The Hearst Corporation. The petition 
filed on September 30, 1953 was granted, with extreme 
promptness, on October 7. Thereupon Hearst moved in 
Court on October 12 asking the Court to delay further con¬ 
sideration of its appeal pending outcome of the rule-making 
procedure ordered by the Commission. The Commission’s 
action of October 7 and the related series of events drama¬ 
tized the serious economic threat to the UHF industry and 
were contributing factors in the decision of individual UHF 
members of the industry to form an organization immedi- 
atelv to safeguard their interests. 

While the events related above were in progress, con¬ 
struction permits for UHF stations in Milwaukee were 
granted to WCAN-TV (Channel 25) and WOKY-TV 
(Channel 19). Relying upon the finality of the Commis¬ 
sion’s allocation action, the holders of the construction per- 



mits invested money in the acquisition of equipment and 
construction of facilities. More than $1,000,000 was ex¬ 
pended or committed. WCAN-TV commenced commercial 
broadcasting on September 6, 1953, WOKY-TV on October 
3. The economic effect of the addition of another VHF 
channel to the Milwaukee metropolitan area at this time is 
as painful as it is obvious. The number of all-channel re¬ 
ceivers in the Milwaukee area which can receive both UHF 
and VHF signals is inadequate to encourage na- 
13 tional advertisers and networks to make long term 
agreements with existing UHF stations when it ap¬ 
pears possible that a new VHF channel will be assigned. 

4) A further reason for vacating the present notice of 
proposed rule making is the pendency in the U. S. Court of 
Appeals for the District of Columbia Circuit of the case of 
Logansport Broadcasting Corporation v. United States of 
America, et al, (Docket No. 11,601), on petition for review 
of certain fundamental questions regarding the validity of 
the rule making procedure and the requirements of the Ad¬ 
ministrative Procedure Act of June 11, 1946, 5 U.S.C.A. 
Sec. 1101 et seq. In the Logansport case which has now 
been argued before the Court and is awaiting decision, 
petitioner attacks the basic authority of the Commission 
to allocate or assign specific television channels to specific 
cities prior to receipt and consideration of individual ap¬ 
plications. It argues that no rule making order can be 
legally valid if it so departs from the announced principles 
of assignment of television channels as set forth in a notice 
of proposed rule making as to constitute the adoption of 
new principles of assignment without proper notice. 
Logansport urges that the establishment of rules without 
adequate notice violates Section 4(a) of the Administrative 
Procedure Act and has the effect of “changing the rules in 
the middle of the game. ,, The Commission responded to 
these arguments by stating: 

“It is utterly illogical to argue that an equitable overall 
distribution of radio facilities can only be accomplished by 
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the procedural device of a case by case consideration of ap¬ 
plications. ’ ’ 

In effect, the Commission argument is that it has the au¬ 
thority to adopt rules which are in no way reasonably re¬ 
lated to principles announced in its notice of proposed 
rule making, but once a rule is established, it be- 
14 comes rigid and unchangeable and may not be 
altered on a case by case basis. We do not necessarily 
identify this Association with the position taken by the 
Logansport Broadcasting Corporation in the pending 
Court of Appeals case. Rather we seek the vacating of the 
present notice of proposed rule making on the ground that 
the Commission should be forced to take a consistent posi¬ 
tion and should not consider material changes in principle 
while this case is pending. If the Sixth Report and Order 
is to be final in the case of Logansport, as the Commission 
argues it should be, then it should be final in the case of all 
other applicants or petitioners who seek by rule-making 
procedure and claim of hardship to upset the conclusions 
of the allocation report and change the competitive rela¬ 
tionships of proposed UHF and VHF stations. If the allo¬ 
cation report is not to be considered a final decision, then a 
multitude of rule-making procedures resulting in additions 
and deletions of channels and changes of priority principles 
for processing applications will erode away the entire foun¬ 
dation of the allocations report. The inevitable result will 
be the necessity for another full-dress allocation proceed¬ 
ing. Our point is, the Commission should not permit itself to 
argue for the necessity of allocation by rule making and 
finality of allocations in court and to act against the finality 
of allocations in its own rule-making procedures out of 
court. Certainly, until the Logansport case is decided, the 
Commission should at least defer the present proposed 
rule-making action. 

5) That the philosophy of the Commission in the Final 
Television Allocation Report was to preserve a competi¬ 
tive balance of power between VHF and UHF, and to 
foster the maximum utilization of television channels in 
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both bands throughout the United States in a manner con¬ 
sistent with the public interest, is evident. The Commis¬ 
sion concluded over potent objection that UHF 
15 transmitting equipment for high power transmission 
appeared to be readily available and that it would be 
possible to operate UHF stations by the time authoriza¬ 
tions vrere issued for construction permits (Paragraphs 
149, 199). The Commission believed that it was possible 
to adapt existing VHF receivers for UHF reception or to 
build new” receivers capable of receiving signals on all tele¬ 
vision channels (Footnote 47, paragraph 200), and that the 
intermixture of VHF and UHF channels in the same com¬ 
munities would compel receiver manufacturers to build 
combination VHF-UHF receivers (Paragraph 189). In 
describing its temporary processing procedure in Appen¬ 
dix C-l to the report, the Commission emphasized that the 
procedural requirements of channel-bv-channel hearings 
and the requirement that applications specify transmitter 
sites would cause participation of numerous cities and 
parties in each hearing. Since it was considered desirable 
to encourage the filing of applications for and the construc¬ 
tion of UHF stations, UHF applications were given pro¬ 
cessing priority. It was hoped thus to expedite the estab¬ 
lishment of UHF service, so that UHF stations would not 
be faced as was FM with a fully matured competing serv¬ 
ice. In other words, the Commission thought it healthy 
for the industry, in view of the limited number of VHF 
channels, to let UHF get a headstart and thus create a 
sound nationwide competitive television service (Para¬ 
graph 197). It observed in the Sixth Report and Order 
that the handicap presented to UHF operators by new en¬ 
gineering problems, inadequate distribution of all-purpose 
receivers, and uncertainty of manufacturing plans was tem¬ 
porary in nature (Paragraph 200) and apparently expected 
that the probable delay in the processing of VHF appli¬ 
cations would enable the UHF industry to solve its prob¬ 
lems before television became completely dominated by 
VHF. 
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The reasoning and policy considerations just described 
affected the dissenting Commissioners differently. 

16 Indeed, the dissents argued that, in view of probable 
equipment difficulties, certain regulations should not 

have been promulgated because, regardless of their pur¬ 
pose, they had the necessary effect of placing UHF service 
at a disadvantage to the VHF service. Commissioner 
Hennock said that the efficiency and convenience of UHF 
converters had not yet been proved (See footnote la, p. 
104). Commissioner Jones cited the high cost of all-channel 
receivers as a deterrent and the unavailability of high 
power transmitter equipment as well as its higher cost. 
Commissioner Hennock warned presciently that major na¬ 
tional and regional advertisers would gravitate toward ex¬ 
isting VHF stations and that potential UHF operation 
would be forced back upon local programming resources, 
which alone could not provide sufficient support for a tele¬ 
vision station. 

We submit that the proposed rule making would justify 
the warnings of both dissenting Commissioners and nullify 
the philosophy of the majority Commissioners. Addition of 
VHF channels to large cities like Milwaukee at a time when 
UHF applicants have been induced by expressions of the 
Commission itself to obtain construction permits and to 
make substantial investments in operating facilities would 
so penalize the permit holder as to cause abandonment of 
his permit in many cases. Additional VHF channels will 
permit all or most VHF applicants to avoid mutually exclu¬ 
sive hearings and not only increase competition but also 
expedite it. Thus the time for development of UHF is so 
shortened as to prevent successful operation. 

6) The danger inherent in rule-making petitions which 
seek to change or modify the table of assignments is that 
their grant encourages an increasing number of departures 
from the controlling principles of the Sixth Report. A quick 
check of the Commission’s rule making actions since the 
beginning of this year reveals at least 25 separate 

17 proposals to change allocations by rule making pro- 
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cedure. The Commission’s willingness to make changes 
without regard to existing UHF availability encourages 
increasingly radical suggestions for further changes 
frequently deteriorating service on channels remain¬ 
ing. On October 15, 1953 Broadcast House, Inc. of St. 
Louis, Missouri proposed rule making to delete two VHF 
channels at St. Louis now in contest and substitute there¬ 
for four UHF channles. Radical though it may seem, this 
proposal is more consistent with conditions affecting UHF 
than casual juggling with VHF allocations. Inconsistent 
Commission policies force defensive measures by the UHF 
industry which, if successful, could completely alter the 
basic allocation picture. 

7) Changing of basic allocations of channels has an ob¬ 
vious influence on the progress of the processing line. But 
this indirect influence the Commission has added to the 
direct action of changing its priority procedures in such 
a way as to accelerate the VHF processing program. These 
modifications of procedure have worked out to the detri¬ 
ment of UHF stations despite the express intention of the 
Commission to favor the development of UHF channels. 
It is fair to say that few of the applicants who have re¬ 
ceived grants for UHF stations since April 14, 1952 would 
have accepted the grants and expended substantial sums of 
money had they known in advance that in addition to dis¬ 
heartening technical delays, allocation and procedural 
changes would deprive them of any headstart over VHF 
stations authorized to operate in competition with them. 
Both the changes in processing procedure officially an¬ 
nounced, as described below, and the informal practices 
followed with the objective of permitting as many station 
grants as possible have resulted in the grant of VHF sta¬ 
tions which normally would have been delayed months or 
years. 

18 The processing procedure announced in the Sixth 
Report and Order gave first priority to applications 
of existing stations required to change channels. All other 
applications were placed in two groups to be processed 


simultaneously: in the A group were applications for new 
stations in cities having no television service; in the B group 
with number 1 priority were applications for new stations 
which had no television service and which were for cities 
with only UHF channels. Having second priority in the 
B group w-ere application in cities where one or more sta¬ 
tions were operating and to which only additional UHF 
channels were assigned. It was expected that these priority 
lists, which the Commission announced on August 6, 1952, 
were to be used in designating for hearing and scheduling 
for hearing, as well as processing, would benefit UHF ap¬ 
plicants. 

On September 18, 1952, the Commission suspended proc¬ 
essing mutually exclusive applications for new stations, 
and continued processing non-competitive applications. 
This undoubtedly permitted a substantial number of UHF 
applications to be processed earlier and to be granted, in¬ 
asmuch as most of the conflicting applications involved 
VHF channels. Many applicants at this time decided that 
it was better to take the certain grant of a UHF channel 
and get an early start than to go through the hearing pro¬ 
cedure in the hope of obtaining a much delayed VHF grant. 

On May 25, 1953, the Commission again amended the 
procedure to provide that where an application upon -which 
processing has been temporarily suspended because of mu¬ 
tually exclusive applications becomes unopposed, or where 
an amended application or a new application is filed in 
place of several competing applications and the applicant'^ 
formed by such a merger is composed of substantially the 
same parties, the remaining application may be available 
for consideration at the next meeting of the Commis- 
19 sion. To implement this procedure, the Commission 
staff adopted an informal procedure, not to be found 
in writing anywhere, which permits the merged application 
to be filed at one minute before five o’clock on Tuesday 
and to be granted the next day. Not only does this pro¬ 
cedure encourage trafficing in frequencies belonging to the 
public but it prevents public scrutiny of representations 
which on hearing might lead to denial or modification of the 
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grants. It is incredible that adequate consideration as re¬ 
quired by the Act can be given to the application by the 
Commission under this procedure. Since the channels in¬ 
volved in conflicting applications were mostly VHF chan¬ 
nels, most of the applications granted without hearing 
through this merger or drop-out procedure have been for 
VHF channels. The VHF applicants, being able to obtain 
equipment more rapidly, and equipment for wider cover¬ 
age, have been able to got on the air faster and with su¬ 
perior coverage, besides having the tremendous advantage 
in most cases of a ready-made audience. 

8) The Commission is definitely committed to an alloca¬ 
tion plan based upon the wide use of UHF channels, integ¬ 
rated into a television broadcasting system which recog¬ 
nizes substantially no differences between UHF and VHF. 
The Commission has said in a memorandum opinion and 
order dated February 11, 1953: 

“We find no such differences between UHF and VHF 
which would indicate that UHF television broadcasting 
can or will develop as an independent service.” ( Leliigh 
Valley Television , Inc. and Mercer Broadcasting Company, 
9 RR 55) 

In the footnote to this statement, it said that the only sig¬ 
nificant difference between VHF and UHF standards is the 
carrier frequency upon which the picture is modulated. 

The Commission has expressed similar views in North 
Dakota Broadcasting, Inc., decided September 9, 
20 1953; In Re Peoples Broadcasting Corporation, 8 

RR 275, 508; Logansport Broadcasting Corporation, 
8 RR 659, and Radio Wisconsin, Inc., 8 RR 467. 

From these actions it is fair to say either the Commis¬ 
sion reached erroneous conclusions in its Sixth Report and 
Order, or that by its changes of allocations and relaxation 
of procedural rules since April 14, 1952 it has taken away 
from UHF promised time to develop in its competitive re¬ 
lationship with VHF. In other words, the Commission has 
acted in a manner which nullifies the significance of the con- 
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elusions upon which the UHF allocations were predicated. 
If the present trend of rule making continues, UHF service 
will soon be relegated to the inferior position of FM in the 
aural facilities field, and television will become something 
less than nationwide or efficient. 

Conclusion 

The Ultra High Frequency Television Association prays 
that for the foregoing reasons the Commission should: 

(a) Withdraw and vacate its notice of October 1953 
of proposed rule making in the present case and deny the 
petition for rule making filed herein on September 30, 1953 
by The Hearst Corporation. 

(b) In the alternative, postpone the time for submitting 
comments from November 9, 1953 for a period of at least 
90 days so that this proceeding cannot be held until after 
the United States Court of Appeals for the District of 
Columbia Circuit has ruled in the Logansport case and 
after the newly formed Ultra High Association has had an 
opportunity to complete comprehensive investigations 
which will assist the Commission in evaluating the effect 
on the UHF industry of the proposed allocation of VHF 

Channel 6 to the Milwaukee metropolitan area. 
21 Oral argument of this motion is requested. 

Respectfully submitted, 

Ultra High Frequency 
Television Association 

By: William A. Roberts, 

General Counsel 

October 27, 1953 
Of Counsel: 

Roberts & McInnis 
400 DeSales Building 
Washington 6, D. C. 

• •#**#•#** 
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24 November 5, 1953 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Comments of the City of Milwaukee 

The City of Milwaukee, at the direction of the Common 
Council thereof, submits herewith a certified copy of a 
resolution adopted by the Common Council on the 6th day 
of October, 1953 (this resolution was returned to the Com¬ 
mon Council by Hon. Frank P. Zeidler, Mayor of the City 
of Milwaukee, without his signature on October 14, 1953), 
as the comments of the City of Milwaukee with respect to 
the above entitled proceedings. 

Dated this 29th day of October, 1953. 

Respectfully submitted, 

Walter J. Mattison 

Walter J. Mattison, 

City Attorney 

Harry G. Slater, 

First Assistant City Attorney 

Attorneys for the City of Milwaukee 
801 City Hall 
Milwaukee 2, Wisconsin. 

25 CERTIFIED COPY OF RESOLUTION 
By Ald. Hass, LaBelle and Hoffman 

File Number 53-1943 

Whereas, The City of Milwaukee and the surrounding 
area embrace a population of almost 1,000,000 persons; and 
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Whereas, There have been assignments made of both 
VHF and UHF channels, but the present allocations are 
inadequate to supply the substantial television needs of the 
City of Milwaukee and the surrounding area; and 

Whereas, It appears that there is real justification and 
merit for the reallocation of a VHF channel so that such 
channel may be open to application by WTSN (Hearst 
Radio, Inc.); and 

Whereas, WISN (Hearst Radio, Inc.) has presented an 
engineering plan to the Federal Communications Commis¬ 
sion in which it is proposed that Channel 6, now located 
in Green Bay, Wisconsin, be allocated to Marquette, Michi¬ 
gan, and Channel 5, now located in Marquette, Michigan, 
be reallocated to Green Bay, Wisconsin, thereby making 
another channel in the Milwaukee area, Channel 6, avail¬ 
able through such allocation; and 

Whereas, The granting of an additional VHF channel to 
the City of Milwaukee and the surrounding area is con¬ 
sistent with and in the public interest because of the fact 
that there are now approximately 450,000 operating VHF 
television sets in the Milwaukee area; and 

Whereas, By virtue of the fact that there are 450,000 
VHF television sets in the Milwaukee area, such sets could 
receive VHF, and the reallocated channel if granted to the 
City of Milwaukee and the surrounding area would provide 
additional television facilities without necessitating costly 
installations; now, therefore, be it 

Resolved, By the Common Council of the City of Mil¬ 
waukee, that a certified copy of this resolution be for¬ 
warded to the Federal Communications Commission to ex¬ 
press the support of the City of Milwaukee to the proposal 
made by WISN (Hearst Radio, Inc.); and be it 

25a Further Resolved, That the Common Council of 
the City of Milwaukee hereby unqualifiedly endorses 
the proposal to have allocated to the City of Milwaukee and 
its surrounding area VHF Channel 6; and be it 



Further Resolved, That nothing in this resolution be 
interpreted or considered as in any manner modifying or 
changing the position of the Common Council with respect 
to any other channel; and be it 

Further Resolved, That the City Attorney’s office be 
and it is hereby instructed to take such steps as may be 
necessary to fully support before the Federal Communica¬ 
tions Commission, in hearings or otherwise, the petition 
of WISN (Hearst Radio, Inc.) requesting the reallocation 
of Channel 6; and be it 

Further Resolved, That copies of this resolution be sent 
to the two United States Senators from Wisconsin and to 
the Congressmen representing the Fourth and Fifth Con¬ 
gressional Districts of Wisconsin. 

Oct 13, 1953 
Office of the City Clerk 
Milwaukee, Wis. 

I hereby certify that the foregoing is a copy of a resolu¬ 
tion adopted by the Common Council of the City of Mil¬ 
waukee on Oct. 6, 1953 

(seal) 

Stanley J. Witkowski 
City Clerk 

26 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Opposition of Midwest Broadcasting Company to Notice of 

Proposed Rule-Making 

Midwest Broadcasting Company, permittee of Station 
WCAN-TV, Milwaukee, Wisconsin, hereby files its Opposi- 
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tion to the Commission’s Notice of Proposed Rule-Making, 
adopted on October 7, 1953. It further respectfully re¬ 
quests that the petition filed by the Hearst Corporation on 
September 30, 1953, requesting the allocation of VHP 
Channel 6 to Whitefish Bay, Wisconsin, be denied. In sup¬ 
port thereof, it is shown as follows: 

1. Midwest Broadcasting Company is the permittee of 
Station WCAN-TV, Milwaukee, Wisconsin. The station be¬ 
gan regular operation on September 6, 1953. WCAN-TV 
operates on UHF Channel 25. There has been expended ap¬ 
proximately one-half million dollars in the construction 
and development of the station. When the application for 
construction permit was originally filed there were very 
few television receivers in the Milwaukee area capable of 
receiving UHF television signals. Since that time through 
efforts on the part of the officers, directors and stockholders 
of Midwest Broadcasting Company, a significant number of 
television receivers have been converted for UHF tele¬ 
vision service. 

2. WCxVN-TV has been on the air with regular programs 
since September 6, 1953, and is a primary affiliate of the 
Columbia Broadcasting System. WTMJ-TV operates on 
VHF Channel 4 and is affiliated with the National Broad¬ 
casting Company. WOKY-TV has been in operation on 
UHF Channel 19 since October 3, 1953, and is affiliated with 

the ABC and Dumont networks. Thus, all of the net- 
27 vrorks presently have outlets in Milwaukee. VHF 

Channel No. 12 is likewise allocated to Milwaukee 
and there are several applications pending on this channel. 
A third VHF channel No. 10, is allocated to Milwaukee and 
reserved for non-commercial, educational purposes. Thus 
the situation at present is that Milwaukee will ultimately 
have 3 VHF and 3 UHF stations in operation. 

3. WTMJ-TV has been in operation in Milwaukee for 
several years with the result that out of a total of approxi¬ 
mately one-half million television receivers in the metro- 
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politan area, there are only approximately 150,000 re¬ 
ceivers capable of receiving UHF television service. These 
conversions have largely come about as the result of the 
UHF stations which have been constructed and placed in 
operation. The public in the metropolitan area of Milwau¬ 
kee has spent thus far approximately 15 million dollars in 
converting their television receivers for UHF, and in in¬ 
stalling proper antennas. Likewise a tremendous invest¬ 
ment has been made by the wholesale and retail receiver 
dealers who have a stake in the success or failure of UHF 
television in Milwaukee, and, of course the manufacturers 
themselves are committed to expenditures of hundreds of 
millions of dollars represented by transmitting and receiv¬ 
ing equipment which they have already manufactured and 
which must be manufactured in the future if UHF tele¬ 
vision is to grow and prosper. 

The rate of conversion in Milwaukee has been most grati¬ 
fying and it is the intention of WCAN-TV to engage in 
any effort which will speed conversions. Substantial sums 
have been expended in publicizing UHF and WCAN-TV 
has cooperated with manufacturers, distributors, whole¬ 
salers and retailers in bringing to the Milwaukee area re¬ 
ceivers capable of tuning UHF as well as VHF signals. 

4. The petition of the Hearst Corporation filed on Sep¬ 
tember 30, 1953, requests the allocation of VHF Channel 
6 to Whitefish Bay, Wisconsin. This is not the first time 
that such a request has been made by the Hearst 
28 Corporation. They proposed the allocation of Chan¬ 
nel 6 to Milwaukee when the Commission had under 
consideration its Final Television Allocation Report. The 
Commission denied the request of Hearst to allocate Chan¬ 
nel 6 to Milwaukee on the ground that such an assignment 
would deviate from the Commission’s rules and standards. 
The proposal to assign Channel 6 to Whitefish Bay does 
not cure the defect. For example, the transmitter site could 
be so located as to cause interference to WOC-TV, Daven¬ 
port, Iowa, in violation of the rules and standards. 
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5. Whitefish Bay is purely a residential suburb of Mil¬ 
waukee and cannot be considered a separate and distinct 
integrated community of its own. It is part and parcel of 
Milwaukee. It has no industry of its own and is economic¬ 
ally completely dependent on Milwaukee as are all of the 
other surrounding suburbs of Milwaukee. 

6. Midwest Broadcasting Company originally applied for 
VHF Channel 12 in Milwaukee. It amended its application 
to request UHF Channel 25 because it sincerely wanted to 
bring another television service to Milwaukee as rapidly 
as possible, and it appeared at the time that Channel 12 
would be tied up for a considerable period of time in liti¬ 
gation. After the construction permit for Channel 25 was 
granted, WCAN-TV diligently constructed the station and 
went on the air as rapidly as possible. Since the transmitter 
originally contemplated was not available, it went on the 
air with a 1 kw transmitter and a 12 kw transmitter will be 
installed within thirty days. WCAN-TV has been granted 
the use of a 50 kw transmitter and we were promised by 
RCA the delivery of one in September 1953, but at the 
present time, there are no indications as to when it will 
even be manufactured. 

WCAN-TV has constantly been guided by the Commis¬ 
sion’s findings in its Final Television Allocation Report 
that high-powered equipment would be manufactured, that 
UHF receivers and converters could be turned out by all 
of the manufacturers at reasonable cost and that a nation¬ 
wide television system contemplates that UHF and VHF 
be on a par competitively. 

29 7. If the Commission permits the allocation of 

VHF Channel 6 to Whitefish Bay, it undoubtedly 
might have an immediate effect on the rate of conversions 
and on the sale of UHF television receivers in Milwaukee. 
It is also obvious to everyone that the present network con¬ 
tracts of WCAN-TV and WOKY-TV will be greatly en¬ 
dangered if another VHF service is made available to Mil¬ 
waukee in the near future. National and also local adver- 
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Users certainly desire the greatest circulation possible and 
if the VHF receivers outnumber UHF by three to one, the 
pressure on the networks by the advertisers will be too 
great to overcome. 

8. The instant notice of proposed Rule Making as well as 
similar proposals to amend the Table of Assignments will 
do irreparable damage to those permittees who have ex¬ 
pended vast sums of money in the construction and opera¬ 
tion of UHF television stations. This is particularly true in 
markets where VHF television service has been established 
for a number of years as in the Milwaukee area and where 
new UHF stations have the tremendous burden of encour¬ 
aging television viewers and advertisers to invest in UHF 
television. 

9. WCAN-TV will do anything in its power to promote 
UHF, and protect an investment of almost half a million 
dollars. WCAN-TV does not want to abandon UHF. How¬ 
ever, the Commission can by piecemeal allocations contrary 
to its Final Television Allocation Report, effectivelv aban¬ 
don UHF. 

10. There is pending in the United States Court of Ap¬ 
peals for the District of Columbia Circuit the case of 
Logansport Broadcasting Corporation v. The United States 
of America, et al. (Docket No. 11,601). This case will decide 
fundamental questions regarding the validity of rule-mak¬ 
ing procedures and the requirements of the Administrative 
Procedures Act of June 11, 1946, 5 U.S.C.A., Sec. 1101 et 
seq. The Commission should await the decision of the Court 
in that case before it makes any further attempt to change 
the basic philosophy of the Final Television Allocation 
Report and before it makes any further effort, without 
rule-making proceedings, of preventing UHF licensees and 
permittees from attempting to change or better their fa¬ 
cilities. 

30 11. When the Commission adopted Section 2(c) of 

Footnote 10 to Section 1.371 of the Commission’s 


57 


rules, it did so without notice of proposed rule-making on 
the theory that the rule is procedural and that notice of 
rule-making was not required. In the Logansport case it 
is argued that no rule-making order can be legally valid if 
it so departs from the announced principles of assignment 
of television channels as set forth in a notice of proposed 
rule-making as to constitute the adoption of new principles 
of assignment without proper notice. It is further urged 
in that case that the establishment of rules without ade¬ 
quate notice violates Section 4(a) of the Administrative 
Procedure Act. The decision in the Logansport case, which 
has already been argued, may invalidate Section 2(c) of 
Footnote 10 to Section 1.371 of the rules. Prior to the 
adoption of that rule the Commission should have given 
reasonable notice to all concerned and should have pro¬ 
vided for adequate hearing on a matter so grave and so 
important to the future of UHF permittees and licensees. 
It was not contemplated that many months or years after 
the Commission’s Final Television Allocation Report was 
issued that substantial additions and changes would be made 
in the Commission’s allocation plan and that in spite of such 
unforeseen changes UHF permittees and licensees would 
be placed in a straight-jacket and not even given the op¬ 
portunity of competing effectively with VHF applicants, 
permittees and licensees. 

12. The Commission’s decision to inter-mix UHF and 
VHF in the same cities was based upon testimony that 
UHF transmitting equipment for high-power transmission 
would be readily available; that it was possible for the 
manufacturer to adapt existing VHF receivers for UHF 
reception and to build new receivers capable of receiving 
VHF and UHF signals; that inter-mixture of VHF and 
UHF channels in the same communities would compel man¬ 
ufacturers to make available receivers capable of receiving 
VHF and UHF signals. Other inducements were held 
out for prospective UHF broadcasters; for example, UHF 
applications were given processing priority in the hope 
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and giving it a head start there would be created a 
more rapid nation-wide competitive television service. 

13. The Commission, through testimony of numerous ex¬ 
perts, was made aware of problems in the UHF field. The 
Commission was informed of the many engineering prob¬ 
lems, of the inadequate distribution of all-purpose receivers, 
and of the uncertainty of manufacturing plans for high- 
powered transmitters. The Commission concluded that all 
of these problems were temporary in nature and that be¬ 
cause of the priority in the processing of UHF applications 
and the establishment of UHF television stations, all of 
these problems could be solved more rapidly than was 
thought possible. The conclusions of the majority of the 
Commission were not shared by the Commissioners who 
dissented from the Final Television Allocation Report. The 
experience of the existing UHF television stations during 
recent months proves that the opinions expressed by the 
dissenting Commissioners can now be supported by facts. 

14. WCAN-TV urges that the Commission allow’ evi¬ 
dence to be produced at a hearing before the Commission 
en banc which will show the great inequalities w r hich today 
exist between VHF and UHF broadcasters. Evidence can 
likewise be presented w’hich will show’ the unavailability of 
sufficient numbers of all-purpose receivers and of the un¬ 
availability of high-powered transmitting equipment. 

15. Given an adequate opportunity, UHF television will 
expand, as it must, if the Commission’s Sixth Report is to 
be properly implemented. How r ever, if the Commission by 
piece-meal rule-making proceedings allocates additional 
VHF channels in markets such as Milwaukee, it might 
w r ell result in the destruction of the Commission’s aim to 
establish television service for everyone in the United 
States. 

Midw’est Broadcasting Company therefore respectfully 
requests as follows: 
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1. That the Commission vacate its Notice of October 7, 
1953, proposing to amend Section 3.606, to allocate VHF 
Channel 6 to Whitefish Bay. 

32 2. That it deny the petition filed by the Hearst 

Corporation on September 30, 1953. 

3. A hearing in this matter is respectfully requested. 

Respectfully submitted, 

Midwest Broadcasting Company 
(WCAN-TV) 

By /s/ Philip M. Baker 
Philip M. Baker 
700 Woodward Building 
Washington, D. C. 

Its Attorney 

November 9, 1953 

i 

• • • • * # • * #:• 

35 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D.C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments 
Rules Governing Television Broadcast Stations 

Notice of Proposed Rule Making 

Comments of WJIM, Inc. on Proposal to Allocate Channel 
6 to Whitefish Bay (Milwaukee) Wisconsin. 

WJIM, Inc., licensee of Station WJIM-TV, Lansing, 
Michigan, by its attorneys, herewith opposes the proposal 
to allocate Channel 6 to Whitefish Bay (Milwaukee), Wis¬ 
consin and in support thereof states as follows: 

1. By the above rule-making proceedings instituted on 
October 8,1953, the Commission proposes to assign Channel 
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6 to Whitefish Bay, Wisconsin. Such proposal was ad¬ 
vanced at the instance of WISN, Milwaukee, and in view of 
the location and size of Whitefish Bay, the proposal may 
properly be regarded as one to assign Channel 6 to Mil¬ 
waukee. 

2. Six channels are already assigned to Milwaukee, three 
VHF (one of which is educational) and three UHF. Two 
channels are allocated to Lansing, Michigan—one VHF and 
one UHF. Thus, whereas there is provision already for 
three VHF services to Milwaukee and the instant pro¬ 
posal would add a fourth, WJIM-TV provides the only 
VHF service emanating from the Capital of Michigan and 
is in fact, the only station for which a VHF channel has been 
allocated to the whole Central Michigan area. There are but 
two additional VHF channels in all of Central and West¬ 
ern Michigan, one in Kalamazoo and one in Grand Rapids. 

3. WJIM-TV, as shown by the attached engineering state¬ 

ment, is already ringed by interference, Columbus 
36 and Indianapolis to the South, Southeast and South¬ 
west, Bay City to the North and East, and Green Bay 
to the North and West. Out of 9500 square miles in WJIM- 
TV’s Grade B contour, there is interference already to 2300 
square miles, or 32% of its remaining interference free area. 
The substitution of Channel 6 in Milwaukee for Channel 6 in 
Green Bay, Wisconsin will increase the interference area 
to almost 50% of the remaining interference free area. The 
added interference from the to-be-expected Milwaukee op¬ 
eration on Channel 6 would almost double that now experi¬ 
enced from Columbus, Indianapolis and Bay City. The 
Bay City allocation is, and the Milwaukee allocation would 
be, barely over the minimum permissible separation. Al¬ 
ready cut back in the East thirteen miles by the station at 
Bav Citv WJIM-TV y s Class B contour will be cut back in 
the West even further—fifteen miles—by the allocation of 
Channel 6 to Milwaukee. 

4. Meeting the mileage separation requirements is nec¬ 
essary but certainly not sufficient for a proposed new chan- 


61 


nel assignment. Any process of allocation must give due 
weight both to service considerations and to economic, so¬ 
cial and related factors, including injury to an existing 
station and service, and cannot be limited to the mechanical 
application of any rule of mileage separations. Failure 
to provide by rule for a “normally protected contour” does 
not eliminate that obligation. There must be a halt to new 
allocations—even if permissible on a mileage basis—where 
an existing service will be decimated. 

In the instant case, there is a proposal which will add a 
fourth VHF (and seventh) service to Milwaukee, but which 
will also cause substantial injury to an existing service— 
already seriously curtailed by interference from existing 
sources—that is rendered by the sole VHF station in the 
Capital City of Michigan and, indeed, all of central Michi¬ 
gan. Contrary to the basic principles underlying the 
37 allocation plan, the addition of Channel 6 to Mil¬ 
waukee, with the potential high tower and resulting 
increased interference, will jeopardize the successful con¬ 
tinuance of a service, which is located in a moderately- 
sized city far removed from other large centers of popula¬ 
tion, and the viability of which rests upon broad-area cov¬ 
erage. 

The balance of the public interest requires that the in¬ 
stant proposal not be adopted. 

Respectfully submitted, 

WJIM, Inc. | 

By. 

Peter Shuebruk i 

Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York, New York 
Its Attorneys 


November 6, 1953 
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38 Engineering Statement Relative to Amendment 
of Section 3.606, Table of Assignments, Rules 
Governing Television Broadcasting Stations Docket 
Number 10713 

Washington ) 

District of Columbia ) ss * : 

Jules Cohen, being first duly sworn, says that his quali¬ 
fications as an expert in radio engineering are a matter 
of record with the Federal Communications Commission; 
that he is a member of the firm of Vandivere, Cohen and 
Wearn, Consulting Electronic Engineers; and that he is a 
Registered Professional Engineer (D.C. #1131). The 
firm of Vandivere, Cohen and Wearn has been retained 
by WJIM, Inc., licensee of television station WJIM-TV, 
Lansing, Michigan, to study the effect of the proposed 
assignment of television Channel 6 to Whitefish Bay, Wis¬ 
consin. 

A study has been made of the interference within the 
WJIM-TV grade B coverage contour as it exists with 
Channel 6 allocated to Green Bay, Wisconsin, and as it 
would exist should the Commission delete the assignment 
of Channel 6 at Green Bay and assign Channel 6 to 
Whitefish Bay. In calculating interference, as shown on 
the accompanying map, the standards of interference used 
were those employed in Federal Communications 
35 Report 51-244 adopted March 21, 1951. In the case 
of co-channel interference studies, offset operation 
was assumed. 

"Where possible, power and antenna height authorized 
by the Federal Communications Commission were em¬ 
ployed in the study reported herein. Reasonable assump¬ 
tions were made in those instances where the Commission 
has not yet granted a license or construction permit. The 
effective radiated power and antenna height above average 
terrain for each of the pertinent operations included in 
this study follow: 



63 


Antenna 


Channel 

ERP 

(KW) 

Height 

(Feet) 

WJIM-TV, Lansing, Michigan 

6 

100 

445 

Bay City, Michigan 

5 

49 

420 

Green Bay, Wisconsin 

6 

100 

470 

WFBM-TV, Indianapolis, Indiana 

6 

100 

400 

WTVN, Columbus, Ohio 

6 

100 

606 

Whitefish Bay, Wisconsin 

6 

100 

1000 


Calculations of interference within the WJIM-TV grade 
B contour based on the foregoing assumptions and the 
ratios of desired to undesired signal specified in FCC Re¬ 
port 51-244 indicate the following: 





Ratio of 

Ratio of 




Interference 

Interference 




Area to 

Area to 




Present 

Proposed 


Interference Pene- 

Interference- 

Interference- 

Interference 

Area 

tration 

Free Area 

Free Area 

From 

(sq. mi.) 

(miles) 

(%) 

(%) 

Green Bay 

635 

i 

8.8 

__ 

Bay City 

783 

13 

10.9 

12.3 

Indianapolis 

362 

4 

5.0 

5.7 

Columbus 

810 

9 

11.2 

12.7 

Whitefish Bay 

1720 

15 

— 

26.9 

The total area 

within 

the WJIM-TV grade B contour 


is 9500 square miles and the present interference-free area 
within the grade B contour is 7200 square miles. The ratio 
of the area within the present interference zone to the inter¬ 
ference-free area is 32%. Should the Channel 6 assign¬ 
ment be made to Whitefish Bay, the WJIM-TV interference- 
free area would be reduced to 6400 square miles and the 
ratio of the area within the interference zone to the 
interference-free area would be 48.4%. 

Jules Cohen 
Jules Cohen 

Subscribed and sworn to before me this 6th day of 
November, 1953. 

s/s Dorothy L. Barnes 
Notary Public 

My Commission Expires: April 30, 1954 
(Seal) 
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42 FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 

In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Motion to Accept Opposition to Proposed Rule Making 

As Timely Filed 

Comes now Central Broadcasting Company, licensee of 
Television Broadcast Station WOC-TV, Davenport, Iowa, 
by its attorneys, and respectfully prays that the attached 
Opposition To Proposed Rule Making proposing to modify 
Section 3.606 of the Rules and Regulations so as to allocate 
Channel 6 to Whitefish Bay, Wisconsin, which were due to 
be filed with the Commission on November 9, 1953, be ac¬ 
cepted as timely filed. In support whereof, the following 
is shown: 

I. 

On October 7,1953, released on October 8,1953, the Com¬ 
mission adopted a Notice of Proposed Rule Making, upon 
petition of The Hearst Corporation, Milwaukee, Wisconsin, 
requesting a change in the Television Table of Assignments 
so as to permit the allocation of Channel 6 at Whitefish 
Bay, Wisconsin. This Notice of Proposed Rule Making 
provided that any interested party who was of the opinion 
that the amendment proposed by The Hearst Corporation 
should not be adopted, or should not be adopted in the form 
set forth therein, might file with the Commission on or 
before November 9, 1953, a written statement or brief 
setting forth its comments. 

n. 

The Commission, in its Third Notice of Further Pro¬ 
posed Rule Making, (Docket No. 8736), required Central 
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Broadcasting Company to Show Cause why the channel 
assignment of WOC-TV, at Davenport, Iowa, on Channel 
5 should not be terminated and WOC-TV be required to 
operate on Channel No. 6. Central Broadcasting Company 
advised the Commission, in response to the Show Cause 
Order issued by the Commission, that it did not object to 
such a proposed change, even though it involved the 
expenditure of a considerable amount of time and money 
in order to effectuate the shifting of the channel assign¬ 
ment of WOC-TV. 

43 In this same proceeding, Wisconsin Broadcasting 
System, Inc., Hearst Radio, Inc. and Milwaukee 
Broadcasting Company all requested the allocation of 
Channel 6 at Milwaukee, Wisconsin. These proposals were 
objected to by Central Broadcasting Company because of 
the objectionable interference which would be caused to 
the operation of WOC-TV on Channel 6, and were denied 
by the Commission. W 7 hitefish Bay, Wisconsin, is a small 
suburb of the City of Milwaukee. 

Central Broadcasting Company diligently undertook the 
preparation of an engineering study to support an opposi¬ 
tion to the proposed allocation of Channel 6 at W 7 hitefish 
Bay, Wisconsin, as proposed by The Hearst Corporation, 
which study points out in detail the inherent defects 
contained in such proposal, as well as showing the objec¬ 
tionable interference which would be caused to the opera¬ 
tion of W 7 OC-TV on Channel 6. 

An engineering statement on behalf of Central Broad¬ 
casting Company in opposition to the proposal of The 
Hearst Corporation was prepared by the offices of A. D. 
Ring & Company under date of November 9, 1953, and a 
formal opposition to the proposed rule making was pre¬ 
pared by this office on behalf of Central Broadcasting Com¬ 
pany, also dated November 9, 1953. 

The Opposition of Central Broadcasting Company to the 
proposed rule making proceeding in Docket No. 10713 was 
not filed on November 9, 1953, due to a technicality. As is 
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shown in the attached Affidavits, Harry G. Sells and Wil¬ 
liam R. Adams, Jr., who are employed by Dow, Lohnes and 
Albertson, 600 Munsey Building, Washington, D. C. pre¬ 
sented themselves at the office of the Secretary, Federal 
Communications Commission at 4:59:30 on the afternoon 
of November 9, 1953, which time was shown on the clock 
in the office directly across the corridor from the office of 
the Secretary of the Federal Communications Commission, 
Room 6148. At this time, the Office of the Secretary was 
locked and the personnel of Dow, Lohnes and Albertson 
could not obtain admittance into said office in order to 
file said Opposition. 

44 It may also be noted that on Page 3 of the Opposi¬ 
tion of Central Broadcasting Company a typographi¬ 
cal error has appeared in the “Certification” signed by 
Clair L. Stout indicating that a copy of the Opposition was 
served by United States Mail, upon Dempsey & Koplovitz, 
Bowen Building, Washington 5, D. C., Attorneys for The 
Hearst Corporation on the 10th day of November, 1953. 
This is a typographical error and the date of certification 
should read the 9th day of November, 1953. 

A copy of the Opposition of Central Broadcasting Com¬ 
pany, as shown by the attached affidavit of Mrs. Priscilla 
Mallerv, was deposited in the United States Mail, on the 
evening of November 9,1953, directed to Dempsey & Koplo¬ 
vitz, Attorneys for The Hearst Corporation. From the 
same affidavit it may be ascertained that the insertion of 
the date “10th day of November” in lieu of “9th day of 
November, 1953” was purely a typographical errir. 

It is also shown from the attached affidavit of Harry G. 
Sells that he had in his possession enroute to the Federal 
Communications Commission an original and 14 copies of 
said Opposition of Central Broadcasting Company on No¬ 
vember 9, 1953. 

m. 

Counsel for Central Broadcasting Company has been 
diligent and has made every physical effort possible in 
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order to timely file the Opposition but due to the above- 
described technicalities, were unable to do so. 

Wherefore, the Premises Considered, Central Broad¬ 
casting Company prays as follows: 

1. That the Commission accept the Opposition of Central 
Broadcasting Company to the proposed rule making in the 
above-entitled proceeding as timely filed. 

2. That the time allowed for filing comments in the above- 
captioned proceeding be extended to November 10, 1953. 

3. For such other relief as to the Commission may seem 
just and proper. 

Respectfully submitted, 

Central Broadcasting Company 
By (signed) Francis X. McDonough 
Its Attorney 

Clair L. Stout 
Francis X. McDonough 
D ow, Lohnes and Albertson 

Munsey Building 

Washington 4, D. C. 

November 10, 1953 


45 District of Columbia: ss 

Harry G. Sells, being first duly sworn upon his oath, 
deposes and says: 

That he is employed by Dow, Lohnes and Albertson, 
600 Munsey Building, Washington, D. C.; 

That on the afternoon of November 9,1953, as part of his 
employment, he was directed to file an original and 14 
copies of a pleading entitled ‘‘Opposition to Proposed Rule 
Making”, on behalf of Central Broadcasting Company; 

That he presented himself at the Secretary’s office at 
4:59:30 according to the clock in the office directly across 
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the corridor from the office of the Secretary of the Federal 
Communications Commission, Room 6148; 

That the Office of the Secretary was locked and that he 
could not obtain admission into said office in order to file 
said Opposition to Proposed Rule Making; 

That he was accompanied by William R. Adams, Jr., on 
this occasion; 

That the said William R. Adams, Jr. and Harry G. Sells 
had other material to be filed with the Commission, in 
addition to the above-mentioned pleading; and 

That people were in the office across the corridor from 
the Secretary’s Office at the time the door to the Secretary’s 
Office was locked. 

(signed) Harry G. Sells 
Harry G. Sells 

Subscribed and sworn to before me this 10th day of 
November, 1953. 

(signed) Francis M. Loftus 
(Seal) Notary Public 

My commission expires August 14, 1958. 


46 District of Columbia: ss 

William R. Adams, Jr., being first duly sworn upon his 
oath, deposes and says: 

That he is employed by Dow, Lohnes and Albertson, 
600 Munsey Building, Washington, D. C.; that on the after¬ 
noon of November 9, 1953, as part of his employment, he 
was directed to file certain material with the Federal 
Communications Commission; 

That he presented himself at the Secretary’s Office at 
4:59:30 according to the clock in the office directly across 
the corridor from the office of the Secretary of the Federal 
Communications Commission, Room 6148; 
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That the Office of the Secretary was locked and that he 
could not obtain admission into said office in order to file 
said material; 

That he was accompanied by Harry G. Sells on this 
occasion; 

That people were in the office across the corridor from 
the Secretary’s Office at the time the door to the Secretary’s 
Office was locked. 

(signed) William R. Adams, Jr. 

William R. Adams, Jr. 

Subscribed and sworn to before me this 10th day of 
November, 1953. 

(signed) Francis M. Loftus 
(Seal) Notary Public 

My commission expires August 14, 1958. 


47 District of Columbia: ss 

Mrs. Priscilla Mallerv, being first duly sworn upon her 
oath, deposes and says: That she is employed by Dow, 
Lohnes and Albertson, 600 Munsev Building, Washington, 
D. C.; 

That on the afternoon of November 9, 1953, as part of 
her regular employment, she physically typed, mimeo¬ 
graphed and assisted in assembling of a pleading entitled 
“Opposition to Proposed Rule Making”, on behalf of 
Central Broadcasting Company, licensee of Station WOC- 
TV, Davenport, Iowa; 

That said pleading was given her for physical prepara¬ 
tion by Mr. Clair L. Stout and that the Certification of 
Service on said pleading should have been dated the 9th 
day of November, 1953, instead of the 10th day of Novem¬ 
ber, 1953; that the insertion of the date 10th day of Novem¬ 
ber, 1953, in lieu of the 9th day of November, 1953, was 
purely a typographical error; 
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Affiant further states that on November 9, 1953, she saw 
the assembled pleading entitled “Opposition to Proposed 
Rule Making” delivered to Harry G. Sells, also an employee 
of Dow, Lohnes and Albertson, for filing with the Com¬ 
mission, and that upon his departure for the Federal Com¬ 
munications Commission, acting under Mr. Stout’s instruc¬ 
tions, she placed an envelope in the United States Mail 
containing service copies of the Opposition on Dempsey 
& Koplovitz, counsel for The Hearst Corporation. 

(signed) Priscilla Mallery 
Priscilla Mallery 

Subscribed and sworn to before me this 10th day of 
November, 1953. 

(signed) Francis M. Loftus ' 

(Seal) Notary Public 

My commission expires August 14, 1958. 

• *#•#*#*♦# 

49 FEOERAL communications commission 

Washington 25, D. C. : 

Docket No. 10713 

In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Opposition to Proposed Rule Making 

Comes now Central Broadcasting Company, licensee of 
Station WOC-TV, Davenport, Iowa, and opposes the Pro¬ 
posed Rule Making instituted by The Hearst Corporation 
which proposes to modify Section 3.606 to the Rules and 
Regulations of the Commission so as to allocate Channel 
6 to Whitefish Bay, Wisconsin, and for reasons says as 
follows: 

1. Central Broadcasting Company is the licensee of Sta¬ 
tion WOC-TV, Davenport, Iowa, which presently operates 
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on Channel 5. Central Broadcasting Company has out¬ 
standing a construction permit to increase its power and 
change its operating assignment to Channel 6 at Davenport, 
Iowa. 

2. The Commission, in its Third Notice of Further Pro¬ 
posed Rule Making, (Docket No. 8736) proposed to elimi¬ 
nate the assignment of Channel 5 from Davenport and to 
substitute therefor Channel 6. Central Broadcasting Com¬ 
pany advised the Commission that it did not object to such 
a proposed change, even though it involved the expenditure 
of a considerable amount of time and money in order to 
effectuate the shifting of the channel assignment of Sta¬ 
tion WOC-TV. 

3. In this same proceeding Wisconsin Broadcasting 
System, Inc., Hearst Radio, Inc. and Milwaukee Broadcast¬ 
ing Company all requested the allocation of Channel 6 to 
Milwaukee. These proposals were objected to by Central 
Broadcasting Company on the ground that it would cause 
objectionable interference in the operation of Station WOC- 
TV on Channel 6. In denying this proposal, the Commis¬ 
sion stated: 

* * It was asserted by the Milwaukee parties that 
it would be possible to locate a station in Milwaukee 
on Channel 6 which would meet the minimum required 
co-channel separation between transmitters of 170 
miles. It was claimed by Central Broadcasting Com¬ 
pany that although the Commission proposed to move 
WOC-TV from Channel 5 to Channel 6 in order to 
50 eliminate interference, the counter proposal of the 
Milwaukee parties would result in the interference 
situation which the Commission’s proposal would 
avoid.” 

“• * * It is our view that the record does not support 

the addition of a fourth VHF channel to Milwaukee 

in preference to a second VHF channel for Green 

Bav. # * •” 

* 
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4. It is not contended that the proposal of the Hearst 
Corporation is anything other than a proposal to allocate 
a channel to the Milwaukee Metropolitan area. The Hearst 
Corporation has merely selected Whitefish Bay as the 
proposed assignee of the channel in order to meet the 
strict technical requirements of the Commission. Con¬ 
sequently, this proposed allocation must be regarded as 
what it is meant to be, namely, an allocation of an addi¬ 
tional channel to Milwaukee and not the allocation of a 
channel to a small suburb of that city. 

5. Central Broadcasting Company has, and will be re¬ 
quired to spend a considerable amount of money and time 
in attempting to comply with the Commission’s desire to 
minimize interference. The proposal of The Hearst Cor¬ 
poration will result in interference to WOC-TV to approxi¬ 
mately the same extent that it would have suffered if it 
had remained on Channel 5. Equity and fairness require 
the Commission to protect WOC-TV from the interference 
which will result to its signal if The Hearst Corporation’s 
proposal is approved and the rules modified accordingly. 

6. The Notice of Proposed Rule Making states that the 
proposal of The Hearst Corporation would not deprive 
any other community of service. This statement is incor¬ 
rect as is shown from the Engineering Report, which is 
attached hereto and which is incorporated hereip by 
reference, in that it will deprive many communities of the 
service of WOC-TV. 

7. The Notice of Proposal Rule Making further says 
that the present table of assignment makes available to 
the Milwaukee Metropolitan Area only two VHF services. 
This is not correct inasmuch as Channels 4, 10 and 12 are 
alreadv allocated to Milwaukee. In addition, Section 
3.606 allocates to Milwaukee Channels 19, 25 and 31. Inas¬ 
much as the population of Milwaukee is less than one mil¬ 
lion and it has six television channels allocated to it, it 
already has the maximum number of television channels 
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allocated for cities of its population in accordance with 
the policies set forth in Paragraph 68 of the Sixth Report 
and Order. 

51 Wherefore, the Premises Considered, Central 
Broadcasting Company respectfully prays that the 

Commission deny the request of The Hearst Corporation 
to add Channel 6 to the Commission’s Table of Assign¬ 
ments for Milwaukee. 

Respectfully submitted, 

Central Broadcasting Company 
By (Signed) Clair L. Stout 
Its Attorney 

Clair L. Stout 
Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 

Attorneys for Centred Broadcasting Company 

52 November 9, 1953 

City of Washington ) 

District of Columbia ) 

Howard T. Head, being duly sworn upon oath, deposes 
and says that he is a consulting radio engineer, a partner 
in the firm of A. D. Ring & Associates, with offices in the 
Munsey Building, Washington, D. C. He is a registered 
professional engineer (Reg. No. 2521) in the District of 
Columbia. His qualifications as an engineer are a matter 
of record with the Federal Communications Commission. 

He states that the firm of A. D. Ring & Associates has 
been retained by the Central Broadcasting Company, 
licensee of Television Broadcast Station WOC-TV, Daven¬ 
port, Iowa, to make a study of the effects of the Commis¬ 
sion’s “Notice of Proposed Rule Making” in Docket No. 
10713, proposing to make changes in the Commission’s 
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Table of Television Broadcast Channel Assignments as 


follows: 



City 

Add 

Delete 

Whitefish Bay, Wise. 

6 


Green Bay, Wise. 

5 

6 

Marquette, Mich. 

6 

5 


These changes were proposed at the behest of the Hearst 
Corporation, Milwaukee, Wisconsin, which has pending an 
application for authority to construct a new television 
broadcast station at Milwaukee. 

53 Historical Background 

Central Broadcasting Company, licensee of Television 
Broadcast Station WOC-TV, Davenport, Iowa, was ori¬ 
ginally authorized by the Commission to construct WOC- 
TV, on June 2, 1948. Construction was authorized on 
Channel 5 (76 me to 82 me) with an effective radiated 
power of 22.9 kw and an effective antenna height of 352 
feet. The station was subsequently constructed in accord¬ 
ance with the construction permit and began regular com¬ 
mercial operation on October 31, 1949. The station was is¬ 
sued its first regular license on August 1,1951. The station 
has operated continuously on Channel 5 pursuant to the out¬ 
standing authorizations since October 31, 1949. 

The Commission, in its “Third Notice of Further Pro¬ 
posed Rule Making” (FCC 51-244) in Docket No. 8736, 
et al, issued on March 22, 1951, proposed to eliminate the 
assignment of Channel 5 from Davenport and to substitute 
Channel 6 in its stead. At the same time, the Commission 
proposed that Station WOC-TV change its operating 
assignment from Channel 5 to Channel 6. Central Broad¬ 
casting Company filed comments in that proceeding acqui¬ 
escing to the Commission’s proposal to change the operat¬ 
ing assignment of WOC-TV from Channel 5 to Channel 6. 

In the same proceeding counterproposals (including a 


counterproposal by Hearst) were filed proposing the 
assignment of Channel 6 to Milwaukee, Wisconsin, sim¬ 
ultaneously with its assignment to Davenport. Central 
Broadcasting Company filed objections to these counter¬ 
proposals, supported by an engineering showing (our 
Engineering Statement dated September 17, 1951) 
54 that the assignment of Channel 6 to Milwaukee 
would nullify much of the favorable effect which the 
Commission intended to achieve by shifting the operating 
assignment of Station WOC-TV from Channel 5 to Chan¬ 
nel 6. 

On Channel 5 the nearest operating station to WOC-TV 
is Station WNBQ, Chicago, Illinois, at a distance of 155 
miles from WOC-TV. This simultaneous operation re¬ 
sults in substantial mutual interference. Interference is 
also received by Station WOC-TV from Station KSD-TV, 
St. Louis, Missouri, on Channel 5. Under the Commis¬ 
sion’s allocation plan as finally adopted and as reflected 
in Section 3.606 of the Commission’s Rules (Table of 
Assignments) the substantial interference to WOC-TV 
from Station WNBQ would be eliminated since WNBQ 
would continue to operate on Channel 5. Under the pre¬ 
sent Table of Assignments the nearest assignment to Sta¬ 
tion WOC-TV on Channel 6 would be Station KMMT, 
Austin, Minnesota, at a distance of 192 miles from WOC- 
TV. 

New Hearst Proposal 


The Hearst Corporation has proposed that Channel 
6 be assigned to Whitefish Bay, Wisconsin (a suburb of 
Milwaukee), by making the following changes in Section 


3.606 of the Rules. 

City 

Add 

Delete 

Whitefish Bay, Wise. 

6 


Green Bay, Wise. 

5 

6 

Marquette, Mich. 

6 

5 
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55 The addition of Channel 6 to Whitefish Bay would 
increase the number of channel assignments to the 

Milwaukee area from six to seven. 

Whitefish Bay is a suburb of Milwaukee and is directly 
north of that city on the shore of Lake Michigan, The two 
cities are contiguous. The distance between the reference 
points in the two cities as defined by Section 3.610 of the 
Commission’s Rules is 5.5 miles. The distance from WOC- 
TV to Whitefish Bay is 170 miles, as computed according 
to Section 3.611 of the Commission’s Rules, while the dis¬ 
tance from WOC-TV to Milwaukee is 167 miles. Station 
WOC-TV is in Zone II while both Whitefish Bay and 
Milwaukee are in Zone I. Under these conditions, the re¬ 
quired minimum co-channel separation is 170 miles and 
thus, although the separation between WOC-TV and 
Whitefish Bay is equal to the minimum co-channel separa¬ 
tion, the separation between WOC-TV and Milwaukee falls 
below the minimum. 

From an engineering standpoint, a transmitter location 
selected to provide service to Whitefish Bay would nor¬ 
mally provide a city grade of service (74 dbu) to Milwaukee 
and consequently no technical distinction is apparent be¬ 
tween the assignment of Channel 6 to Whitefish Bay and 
the assignment of Channel 6 to Milwaukee. This is parti¬ 
cularly true with respect to interference which would be 
caused to Station WOC-TV, the extent of which would 
depend upon the transmitter location selected irrespective 
of whether the channel were assigned to Whitefish Bay 
or Milwaukee. ■ 

Studies have been made of the interference conditions 
to Station WOC-TV based on three conditions. 

56 A. Assuming operation in accordance with the 
allocation table in effect at the time of the grant to 

WOC-TV for operation on Channel 5. 

B. Based upon the assignments now provided by Sec¬ 
tion 3.606 of the Commission’s Rules. 
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C. Based upon the changes in the Table of Assignments 
proposed by the Hearst Corporation. 

This study reveals that Station WOC-TV, operating with 
an effective radiated power of lOOkw (20dbk) and an effec¬ 
tive antenna height of 602 feet, would be subjected to 
considerable interference if Station WOC-TV continued 
to operate on Channel 5 in accordance with its original 
assignment. The most extensive interference would be 
caused by Station WNBQ, Chicago, Illinois, as discussed 
above. This study further reveals that under the assign¬ 
ments presently provided by Section 3.606 of the Com¬ 
mission’s Rules, with WOC-TV operating on Channel 6, 
the interference which would be received is greatly re¬ 
duced, permitting a substantial increase in the interference- 
free service area of the station over that which the station 
could have provided with continued operation on Channel 
5. These conditions are shown on Figure 5. This study 
further shows that if Channel 6 were assigned to White- 
fish Bay (or Milwaukee) as proposed by the Hearst Cor¬ 
poration, interference to WOC-TV would occur to a con¬ 
siderable area and population from wdiich the interference 
received from WNBQ have been eliminated. These con¬ 
ditions are shown on Figure 6. 

Studies have been made of other Grade B coverage which 
is available to the area within the WOC-TV Grade B con¬ 
tour which would receive additional interference 
57 under the Hearst proposal. These studies show that 
a portion of the area where interference would be 
received vrould not receive Grade B coverage from any 
other station now operating or authorized, nor be within 
the Grade B coverage area proposed in any application 
now pending before the Commission. These conditions 
are shown in Figure 7, and the area and population 
affected are as follows: 
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Area and Population Within Additional Area 
of Interference Under Hearst Proposal 
Receiving One or No Other Services 


Contour 

Area 

Population 

Entire interference area 

1,550 sq. mi. 

114,085 

Receiving no other service 

200 

6,792 : 

Receiving only one other 



service 

1,130 

81,759 


The area and population within the Grade A and Grade 
B contours together with the Grade B interference-free 
population for each of the three conditions are listed in 
Table I. The population figures are based on the 1950 
Census and were counted by laying out the contours on 
Minor Civil Divisions Maps. Where a contour cut a minor 
civil division the population was proportioned according 
to the estimated area within the contour assuming a uni¬ 
form distribution of population outside of population 
centers. 

Figure 1 is a map showing WOC-TV and the co-channel 
assignments in the region to Channel 5 as they existed 
under the Commission’s table of assignments in effect at 
that time. 

Figure 2 is a similar map showing WOC-TV and co¬ 
channel assignments on Channel 6 as now provided by Sec¬ 
tion 3.606 of the Commission’s Rules. 

58 Figure 3 is a similar map showing WOC-TV and 
co-channel assignments on Channel 6 as they would 
exist under the Hearst proposal. 

Figure 4 is a map showing the Grade A and Grade B 
contours of WOC-TV and interference as it w’ould be 
received with continued operation on Channel 5. 

Figure 5 is a similar map showing the WOC-TV Grade 
A and Grade B contours and interference as it would be 
received on Channel 6 based on the Commission’s present 
table of assignments. 




Figure 6 is a similar map showing the WOC-TV Grade 
A and Grade B contours and interference as it would be 
received assuming the assignment of Channel 6 to White- 
fish Bay under the Hearst Proposal. 

Figure 7 is a map showing the area in which additional 
interference would be received by WOC-TV as a result 
of the Hearst proposal (additional interference shown by 
Figure 6 over Figure 5) showing the area within the Grade 
B coverage areas of other stations authorized by the Com¬ 
mission or as specified in applications pending before the 
Commission. In the case of conflicting applications the 
application showing the greater coverage is shown. 

In the preparation of Figures 4, 5 and 6, each station 
has been assumed to operate with an effective radiated 
power of 100 kw (20 dbk) and an effective antenna height 
given by the latest outstanding instrument of authorization. 
Station WOC-TV has been assumed to be operating with 
an effective antenna height of 602 feet on both Channel 
5 and Channel 6 in order to illustrate interference condi¬ 
tions based upon comparable assumptions. The distances 
to the coverage and interference contours have been 
59 computed using the propagation curves adopted by 
the Commission in the “Sixth Report and Order’’ 
in Docket 8736 et al. The Commission’s propagation 
curves have been compared with the results of the field 
intensitv survev of Station WOC-TV on Channel 5, on 
file with the Commission, and it is believed that the use of 
the Commission’s curves to compute the distance to the 
WOC-TV contours provides a reasonably accurate delinea¬ 
tion of the coverage contours to be realized in actual opera¬ 
tion. 

Affiant states that the calculations and exhibits in this 
report were made by him personally or under his direction 
and that all facts contained therein are true of his own 
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knowledge except where stated to be on information or 
belief, and as to those facts, he believes them to be true. 

Howard T. Head, Affiant 

Subscribed and sworn to before me this 9th day of Novem¬ 
ber, 1953. 

Frances M. Loftus, Notary Public 
My Commission expires August 14, 1958. 

Table I 

Population and Areas Within Pertinent Coverage 

Contours 

WOC-TV 
Davenport, Iowa 

Channel 5-6 20 dbk 602 feet 


Contour 

Area 

Population 

Grade A 

2,730 sq. mi. 

326,745 

Grade B 

11,690 

740,997 

Grade B interference-free 



Original allocations 



on Channel 5 

5,900 

490,102 

Present allocations 


i 

on Channel 6 

9,630 

657,148 

Hearst proposal 

8,080 

571,233 
























86 





















































89 






























31 











93 


68 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D.C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Comments in Reply to Motion to Vacate or Dismiss or Defer 
Notice of Proposed Rule Making Filed by Ultra High 
Frequency Television Association. 

Comes now The Hearst Corporation, by its attorneys, 
and files these comments in reply to the “Motion to Vacate 
or Dismiss or Defer Notice of Proposed Rule Making” filed 
by the Ultra High Frequency Television Association, (here¬ 
inafter referred to as the Association), in opposition to the 
proposal to amend Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations, so as to 
allocate VHF Channel 6 to Whitefish Bay, Wisconsin. 

1. The opposition of the Association does not point out 
any respect in which the proposal to add an additional tele¬ 
vision service to the Milwaukee Metropolitan Area on VHF 
Channel 6 fails to meet each and every requirement of the 
Commission’s Rules governing changes in the Table of 
Assignments (Section 3.609 et seq). 

2. The Association, purporting to speak for the “UHF 
Industry”, opposes the proposed change in the Table of 
Assignments to add an additional television service to the 
Milwaukee Metropolitan Area on the ground that this pro¬ 
posed action, taken with other changes which the Commis¬ 
sion has already made in the Table of Assignments as a 
result of appropriate rule making proceedings, constitutes 
a “serious economic threat to the UHF industry”. In ef¬ 
fect, the Association, as the self-appointed champion 

69 of all UHF permittees and licensees, makes the same 
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claims on behalf of UHF stations generally that Midwest 
Broadcasting Company, licensee of Station WCAN-TV 
in Milwaukee, has made on its own behalf in the com¬ 
ments which it filed in this proceeding. To the extent 
that any of the UHF licensees or permittees on whose be¬ 
half the Association has filed its comments may have anv 
interest at all in the proposed change in the Table of As¬ 
signments affecting the Milwaukee Metropolitan Area, the 
following portions of the Reply which The Hearst Corpo¬ 
ration filed in opposition to the comments of Midwest 
Broadcasting Company (WCAN-TV) are equally applicable 
to them. 

“• * * WCAN-TV applied for and obtained a grant of 
an authorization to construct and operate a televi¬ 
sion station under the rules and regulations of the 
Commission which made it very clear that the Table 
of Assignments of channels to the Milwaukee area w T as 
subject to change by appropriate petitions for rule 
making. The Sixth Report and Order adopted April 
14, 1952 makes clear that changes in the Table of 
Assignments will be made by the Commission upon 
proper petition for rule making. The rules governing 
television broadcast stations set forth clearly and spe¬ 
cifically the manner in which petitioners may be filed 
with the Commission for changes in the Table of 
Assignments and the criteria which will be followed by 
the Commission for changes in the Table of Assign¬ 
ments and the criteria which will be followed by the 
Commission in determining whether any requested 
modification will be granted. WCAN-TV accepted 
its grant of a television channel with full knowl¬ 
edge of the provisions of the Commission’s rules and 
regulations which made it possible that at some future 
date there might be more stations operating in the 
Milwaukee Metropolitan Area than the number for 
which provision was made in the original Table of As¬ 
signments. WCAN-TV would now have the Commis¬ 
sion construe its license as a contract between itself and 
the Commission binding the Commission to make no 
changes in the Table of Assignments which would in¬ 
crease the number of television services available to 
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the public in the Milwaukee Metropolitan Area. If 
the Commission were to accede to such an interpreta¬ 
tion of the relationship between the Commission and 
WCAN-TV, it would be recognizing the private in¬ 
terest of WCAN-TV in protecting its financial invest¬ 
ment over the interests of the public in receiving a 
greater amount of television service.” 

70 “4. The suggestion that the Commission defer 

making any more changes in the Table of Assign¬ 
ments contained in Section 3.606 until the United States 
Court of Appeals for the District of Columbia has de¬ 
cided the Logansporf ease is obviously also motivated 
by the private interest of WCAN-TV and has no re¬ 
lationship to any public interest consideration. Tt is 
apparent that WCAN-TV is hopeful that the Court 
will invalidate Section 2(c) of Footnote 10 of Section 
1.371 so that if and when the Commission amends the 
Table of Assignments in Section 3.606 to include Chan¬ 
nel 6 allocated to the Milwaukee Metropolitan Area, 
WCAN-TV will be able to apply for Channel 6 and 
continue to operate its station on Channel 25 while 
prosecuting its Channel 6 application. Here again the 
basis of the WCAN-TV opposition is a dissatisfaction 
with a rule of the Commission which was in existence 
at the time it applied for and obtained a grant of its 
television station. The suggestion that the Commis¬ 
sion hold up any rule making looking to the allocation 
of an additional television channel to the Milwaukee 
Metropolitan Area until the Court decides the Logans- 
port appeal is without merit, unless it be conceded 
that the hopes and wishes of WCAN-TV for its own 
private gain are to be the Commission’s paramount 
consideration in the discharge of its regulatory duties. 
Moreover, the legality of Section 2(c) of Footnote 10 
of Section 1.371 of the Commission’s rules is not the 
only provision of the television rules which is involved 
in the Logansporf appeal. If it makes sense for the 
Commission to hold up all rule making proceedings 
until the Logansporf case is decided because it is pos¬ 
sible that Section 2(c) of Footnote 10 of Section 1.371 
may be held invalid, then the Commission would logi¬ 
cally be required to stop all proceedings on all pending 
television applications because the Logansporf case also 
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involves the legality of the entire allocation plan and 
the basic procedure which the Commission is following 
in the processing of television applications. ” 

3. The Association has included in its comments many 
arguments which relate to the procedures which the Com¬ 
mission has followed in its consideration and action upon 
applications for television stations to provide the maximum 
amount of television service to the public at the earliest 
possible date. It is difficult to understand what the As¬ 
sociation’s critical analysis of these procedures has to do 
with the merits of the proposal to add another tele- 
71 vision service to the Milwaukee Metropolitan Area. 

It is noted that the Association alleges that it has 
under way a number of studies which it believes may throw 
some “much needed light” on the problem with which it 
deals in its comments. If the studies undertaken by the 
Association actually result in shedding any light on the 
problem, and if such studies, in the opinion of the Associ¬ 
ation, indicate the need or desirability of some change in 
the Commission’s rules, presumably the Association will 
file a petition with the Commission for rule making. It is 
indeed presumptuous on the part of the Association to ex¬ 
pect the Commission to cease functioning in this most im¬ 
portant area of its regulatory jurisdiction until the Associ¬ 
ation is ready to advise the Commission whether its studies 
have indicated the desirability of any changes in the Com¬ 
mission’s rules and how in the judgment of the Association 
the Commission should properly discharge its regulatory 
duties in this field. Moreover, if it makes sense for the 
Commission to hold up its rule making proceeding in this 
docket because the Association’s studies may shed some 
light on the problem involved, the Commission would logi¬ 
cally be required to hold up all pending rule making pro¬ 
ceedings involving a possible change in the Table of As¬ 
signments. Indeed, the Commission would logically be re¬ 
quired to cease all processing of all television applica¬ 
tions until the Association has determined “to what extent 
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it shall urge the Commission to reconsider the entire ques¬ 
tion of the relationship between VHF and UHF”. 

Wherefore, it is respectfully requested that the Com¬ 
mission notwithstanding the comments of the Ultra High 
Frequency Television Association filed in response 

72 to the Notice of Proposed Buie Making in the above 
docket, adopt the amendment of Section 3.606 pro¬ 
posed in its Notice of Proposed Rule Making adopted on 
October 7, 1953 in this proceeding. 

i 

Respectfully submitted, 

The Hearst Corporation 

i 

By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By William C. Koplovitz 
William C. Koplovitz 

November 19, 1953 

• • • * • # • • * • 

73 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D.C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Reply to Commenis of WJIM, Inc. 

Comes now The Hearst Corporation, by its attorneys, 
and files these comments in reply to the comments of WJIM, 
Inc. to the amendment of Section 3.606, Table of Assign¬ 
ments, Rules Governing Television Broadcast Stations, pro¬ 
posed in the Commission’s Notice of Proposed Rule Making 
in the above-mentioned docket. 
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1. The opposition of WJIM, Inc. does not point out any 
respect in which the proposal to add an additional televi¬ 
sion service to the Milwaukee Metropolitan Area on VHF 
Channel 6 fails to meet each and every requirement of the 
Commission’s Rules governing changes in the Table of 
Assignments (Section 3.609, et seq.). In fact, WJIM, Inc. 
concedes that insofar as the basis of its complaint is con¬ 
cerned—the mileage separation requirement—the pro¬ 
posal to add Channel 6 to Whitefish Bay would meet the 
mileage separation requirement of the rules. 

2. The basis upon which WJIM, Inc. objects to the addi¬ 
tion of Channel 6 to the Milwaukee Metropolitan Area is 
that “interference” would be expected to be received from 
the operation of a station on Channel 6 in the Milwaukee 
Metropolitan Area. The point which WJIM, Inc. over¬ 
looks is that the protection which it is claiming is not rec¬ 
ognized by the Commission’s rules and regulations govern¬ 
ing television broadcast stations. The very conten- 

74 tions which WJIM, Inc. is making were considered 
and rejected by the Commission in Paragraph 206 
of the Final Television Allocation Report, issued on April 
14,1952 in Docket Nos. 8736, et al. The following language 
is pertinent: 

“* * * Clearly, petitions for changes in the Table would 
have to indicate whether or not they have met the 
minimum assignment spacing requirements set out in 
the Rules and if they do not they would have to indicate 
the reasons for a change in these requirements. We 
do not, however, believe that the Commission should 
impose any requirement that persons seeking changes 
in the Table of Assignments shall have to establish 
that the proposed change would protect the Grade A 
service of assignments already made. We have above 
made clear that the Commission is not basing the Table 
of Assignments on any theory of protected contours. 50 
In establishing the Table we have not provided for any 

* * 30 The Third Notice did propose to limit the antenna heights of 
stations based on protection of Grade A service of other stations op¬ 
erating at 500 feet with maximum power. We have, however, herein 
deleted this limitation on the use of high antenna heights.*’ 
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protection to specific contours of existing stations in 
connection with the grant of individual applications. 
We have determined that the service areas of televi¬ 
sion stations and the degree of protection from inter¬ 
ference will be determined by the minimum spacing 
requirements established herein.” 

Wherefore, it is respectfully requested that the Commis¬ 
sion, notwithstanding the opposition of WJIM, Inc. to the 
Notice of Proposed Rule Making in the above docket, adopt 
the amendment of Section 3.606 proposed in its Notice of 
Propose Rule Making adopted on October 7, 1953, in this 
proceeding. 

Respectfully submitted, 

The Hearst Corporation 

By Dempsey & Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By William C. Koplovitz 
William C. Koplovitz 

November 19, 1953 

76 Before the 

federal communications commission 
Washington 25, D.C. 

Docket No. 10713 

In the Matter of 

j 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations: 

Reply to Opposition of Central Broadcasting Company 

Comes now The Hearst Corporation, by its attorneys, 
and files these comments in reply to the opposition of Cen¬ 
tral Broadcasting Company (WOC-TV) to the amendment 
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of Section 3.606, Table of Assignments, Rules Governing 
Television Broadcast Stations, proposed in the Commis¬ 
sion’s Notice of Proposed Rule Making in the above men¬ 
tioned docket. 

1. The opposition of WOC-TV does not point out any 
respect in which the proposal to add an additional televi¬ 
sion service to the Milwaukee Metropolitan Area on VHF 
Channel 6 fails to meet each and every requirement of the 
Commission’s Rules governing changes in the Table of As¬ 
signments (Section 3.609, et seq.). 

2. It is significant that WOC-TV has been operating on 
Channel 5 in Davenport, Iowa, since October 31, 1949 and 
that Station WNBQ has also been operating on Channel 5 
in Chicago, Illinois—a distance of only 155 miles from 
WOC-TV. WOC-TV concedes that the required minimum 
co-channel separation of 170 miles would exist between 
Whitefish Bay and Davenport. It would seem that if WOC- 
TV w’ere concerned about the “interference” which it might 
receive from the operation of a station on Channel 6 in the 
Milwaukee Metropolitan Area, where the required 170 miles 
separation would exist, it would have taken steps before 
now to alleviate the “interference” conditions which re¬ 
sult from its operation on Channel 5 at a distance of 155 

miles from Station WNBQ operating on the same 
77 channel. In any event, the vital deficiency in the op¬ 
position of WOC-TV is that it claims protection from 
interference which is not recognized under the Commission’s 
rules and regulations governing television broadcast sta¬ 
tions. 

3. The very contentions which WOC-TV is making were 
considered and rejected by the Commission in Paragraph 
206 of the Final Television Allocation Report, issued April 
14,1952 in Docket Nos. 8736, et al. The following language 
is pertinent: 

“* * * Clearly, petitions for changes in the Table would 
have to indicate whether or not they have met the 
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minimum assignment spacing requirements set out in 
the Rules and if they do not they would have to in¬ 
dicate the reasons for a change in these requirements. 
We do not, however, believe that the Commission should 
impose any requirement that persons seeking changes 
in the Table of Assignments shall have to establish 
that the proposed change would protect the Grade A 
service of assignments already made. We have above 
made clear that the Commission is not basing the Table 
of Assignments on any theory of protected contours. 50 
In establishing the Table we have not provided for any 
protection to specific contours of existing stations in 
connection with the grant of individual applications. 
We have determined that the service areas of televi¬ 
sion stations and the degree of protection from inter¬ 
ference will be determined by the minimum spacing 
requirements established herein.” 

“so The Third Notice did propose to limit the antenna heights of 
stations based on protection of Grade A service of other stations op¬ 
erating at 500 feet with maximum power. We have, however, herein 
deleted this limitation on the use of high antenna heights.” 

Wherefore, it is respectfully requested that the Commis¬ 
sion, notwithstanding the opposition of Central Broad¬ 
casting Company to the Notice of Proposed Rule 
78 Making in the above docket, adopt the amendment 
of Section 3.606 proposed in its Notice of Proposed 
Rule Making adopted on October 7,1953, in this proceeding. 

i 

Respectfully submitted, 

The Hearst Corporation 

By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By William C. Koplovitz 
William C. Koplovitz 

November 19, 1953 

* * * • * * * * 
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79 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Reply lo Opposition of Midwest Broadcasting Company 

Comes now The Hearst Corporation, by its attorneys, 
and files these comments in reply to the Opposition of Mid¬ 
west Broadcasting Company (WCAN-TV) to the amend¬ 
ment of Section 3.606, Table of Assignments, Rules Gov¬ 
erning Television Broadcast Stations, proposed in the Com¬ 
mission’s Notice of Proposed Rule Making in the above- 
mentioned docket. 

1. The opposition of WCAN-TV does not point out any 
respect in which the proposal to add an additional televi¬ 
sion service to the Milwaukee Metropolitan Area on VHF 
Channel 6 fails to meet each and every requirement of the 
Commission’s Rules governing changes in the Table of 
Assignments (Section 3.609, et seq.). 

2. The assertion in Paragraph 5 of the WCAN-TV com¬ 
ments that Whitefish Bay is part and parcel of Milwaukee 
and to the effect that it is not a separate and distinct com¬ 
munity is completely erroneous. Although it is true that 
Whitefish Bay is located in the Milwaukee Metropolitan 
Area, WTiitefish Bay is an independent municipal corpo¬ 
ration, having geographical limits and all the other incidents 
of a municipal corporation, separate and distinct from the 
City of Milwaukee (1950 U.S. Census of Population of Wis¬ 
consin, A 49, P 49-26). 

3. In essence, WCAN-TV asserts that it should be pro¬ 
tected from the additional competition which it would re¬ 
ceive from the operation of a television station on Chan- 
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80 nel 6 in the Milwaukee Metropolitan Area. ; Ac¬ 
ceptance by the Commission of the claims asserted 

by WCAN-TV would require the abandonment of the reg¬ 
ulatory policy which Congress expressed in the Communi¬ 
cations Act of 1934, which the Commission has uniformly 
followed in administering the Act, and which the Supreme 
Court of the United States has upheld, of refusing to pro¬ 
tect a licensee of a broadcasting station from competition. 
WCAN-TV applied for and obtained a grant of an authori- 
dation to construct and operate a television station under 
rules and regulations of the Commission which made it very 
clear that the Table of Assignments of Channels to the Mil¬ 
waukee area was subject to change by appropriate peti¬ 
tions for rule making. The Sixth Report and Order adopted 
April 14, 1952 makes clear that changes in the Table of 
Assignments will be made by the Commission upon proper 
petition for rule making. The rules governing television 
broadcast stations set forth clearly and specifically the man¬ 
ner in which petitions may be filed with the Commission for 
changes in the Table of Assignments and the criteria which 
will be followed by the Commission in determining whether 
any requested modification will be granted. WCAN-TV 
accepted its grant of a television channel with full knowl¬ 
edge of the provisions of the Commission’s rules and reg¬ 
ulations which made it possible that at some future date 
there might be more stations operating in the Milwaukee 
Metropolitan Area than the number for which provision 
was made in the original Table of Assignments. WCAN- 
TV would now have the Commission construe its license as 
a contract between itself and the Commission binding the 
Commission to make no changes in the Table of Assign¬ 
ments which would increase the number of television serv¬ 
ices available to the public in the Milwaukee Metropolitan 
Area. If the Commission were to accede to such an 

81 interpretation of the relationship between the Com¬ 
mission and WCAN-TV, it would be recognizing the 

private interest of WCAN-TV in protecting its financial 
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investment over the interests of the public in receiving a 
greater amount of television service. 

4. The suggestion that the Commission defer making 
any more changes in the Table of Assignments contained 
in Section 3.606 until the United States Court of Appeals 
for the District of Columbia has decided the Logansport 
case is obviously also motivated by the private interest of 
WCAN-TV and has no relationship to any public interest 
consideration. It is apparent that WCAN-TV is hopeful 
that the Court will invalidate Section 2(c) of Footnote 10 
of Section 1.371 so that if and when the Commission amends 
the Table of Assignments in Section 3.606 to include Chan¬ 
nel 6 allocated to the Milwaukee Metropolitan Area, 
WCAN-TV will be able to apply for Channel 6 and con¬ 
tinue to operate its station on Channel 25 while prosecut¬ 
ing its Channel 6 application. Here again the basis of the 
WCAN-TV opposition is a dissatisfaction with a rule of 
the Commission which was in existence at the time it ap¬ 
plied for and obtained a grant of its television station. The 
suggestion that the Commission hold up any rule making 
looking to the allocation of an additional television channel 
to the Milwaukee Metropolitan Area until the Court decides 
the Logansport appeal is without merit, unless it be con¬ 
ceded that the hopes and wishes of WCAN-TV for its own 
private gain are to be the Commission’s paramount con¬ 
sideration in the discharge of its regulatory duties. More¬ 
over, the legality of Section 2(c) of Footnote 10 of Section 
1.371 of the Commission’s rules is not the only provision 
of the television rules which is involved in the Logansport 
appeal. If it makes sense for the Commission to hold up all 
rule making proceedings until the Logansport case 
82 is decided because it is possible that Section 2(c) of 
Footnote 10 of Section 1.371 may be held invalid, 
then the Commission would logically be required to stop 
all proceedings on all pending television applications be¬ 
cause the Logansport case also involves the legality of the 
entire allocation plan and the basic procedure which the 
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Commission is following in the processing of television 
applications. 

Wherefore, it is respectfully requested that the Commis¬ 
sion, notwithstanding the opposition of Midwest Broad¬ 
casting Company to the Notice of Proposed Rule Making 
in the above docket, adopt the amendment of Section 3.606 
proposed in its Notice of Proposed Rule Making adopted 
on October 7,1953 in this proceeding. 

Respectfully submitted, 

The Hearst Corporation 

By: Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By: William C. Koplovitz 
William C. Koplovitz 

November 19, 1953 

• •*•####•• 

87 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Report and Order 

By the Commission: 

Commissioner Hennock not participating. 

1. The Commission has under consideration its Notice of 
Proposed Rule Making (FCC 53-1323) issued in this pro- 
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ceeding on October 8, 1953, proposing to amend the Com¬ 
mission’s Table of Television Assignments by assigning 
Channel 6 to Whitefish Bay, Wisconsin, to be accomplished 
by interchanging the assignments of Channels 5 and 6 be¬ 
tween Marquette, Michigan and Green Bay, Wisconsin. 

2. The Hearst Corporation and the Common Council of 
the City of Milwaukee filed comments supporting the pro¬ 
posed amendment. Comments in opposition to the proposed 
amendment were filed by WJIM, Inc., Lansing Michigan; 
Central Broadcasting Company, Davenport, Iowa; Mid¬ 
west Broadcasting Company, Milwaukee, Wisconsin; and 
the Ultra High Frequency Television Association. 

3. In support of the assignment of Channel 6 to White- 
fish Bay, The Hearst Corporation urges that this assign¬ 
ment would provide an additional VHF service to Wis¬ 
consin and the Milwaukee metropolitan area without de¬ 
priving any other community of an assignment. Hearst 
contends that such assignment, which can be accomplished 
merely by interchanging Channel 5 for Channel 6 between 
Marquette, Michigan and Green Bay, Wisconsin, would ef¬ 
fect a more efficient use of television channels since it would 
make three commercial VHF services available in the Mil¬ 
waukee area. Hearst states that no applications are pres¬ 
ently pending for Channel 5 in Marquette, two applica¬ 
tions, which have not yet been designated for hearing, are 
pending for Channel 6 in Green Bay, and that only minor 
changes would be required in order to amend the Green 
Bay applications to specify Channel 5. The Green Bay 
applicants have not filed oppositions to the proposed as¬ 
signment. The Common Council of the City of Milwaukee, 
in supporting the assignment of Channel 6 to Whitefish 
Bay, urges that “there is real justification and merit” for 
the additional assignment of VHF Channel 6 to the Mil¬ 
waukee area. 

4. WJIM, Inc., licensee of Station WJIM-TV on Channel 
6 in Lansing, Michigan opposed the assignment of Channel 
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6 in Whitefish Bay. WJIM urges that shifting Channel 6 
from Green Bay to Whitefish Bay will substantially in¬ 
crease the interference caused to WJIM-TV. Central 
88 Broadcasting Company, licensee of Station WOC- 
TV on Channel 6 in Davenport, Iowa, also opposed 
the proposed amendment of Channel 6 in Whitefish Bay. 1 
Central submits that in the recent television proceedings 
in Docket 8736 et al., it was directed to show cause why the 
television channel authorized for the operation of WOC-TV 
should not be changed from 5 to 6 and the purpose of the 
channel change was to reduce the interference which WOC- 
TV received on Channel 5. Central states that it spent con¬ 
siderable time and money in shifting to Channel 6. Central 
argues that assigning Channel 6 to Whitefish Bay will in¬ 
crease the interference to WOC-TV “to approximately the 
same extent that it would have suffered if it had remained 
on Channel 5.” 

5. Both WJIM, Inc. and Central Broadcasting Company 
concede that Channel 6 in Whitefish Bay w’ould comply with 
all minimum spacing requirements, but urge that their ex¬ 
isting stations in Lansing and Davenport are entitled to 
greater protection. However, Section 3.612 of the Rules 
provides that “Permittees and licensees of television 
broadcast stations are not protected from any interference 
which may be caused by the grant of a new station or of au¬ 
thority to modify the facilities of an existing station . . .” 
and that “The nature and extent of the protection from 
interference accorded to television broadcast stations is 
limited solely to the protection which results from the mini¬ 
mum assignment and station separation requirements and 
the rules with respect to maximum powers and antenna 
heights set forth in this subpart.” The Commission made 
clear in the Sixth Report (paragraph 206) issued in the 

1 Central Broadcasting Company filed its comments on Novem¬ 
ber 10, 1953, one day after the last date for filing such comments 
in this proceeding, and moved that its late comments be accepted, 
alleging good cause. This Motion has been granted and the com¬ 
ments have been accepted in this proceeding. 
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recent television proceedings that “the Commission is not 
basing the Table of Assignments on any theory of pro¬ 
tected contours” and that “In establishing the Table we 
have not provided for any protection to specific contours 
of existing stations in connection with the grant of indi¬ 
vidual applications.” In light of the above, and since Chan¬ 
nel 6 in Whitefish Bay vrould meet all minimum spacing re¬ 
quirements, we can see no merit to the contentions of 
WJIM, Inc. and Central Broadcasting Company. It is cor¬ 
rect that in the recent allocation proceedings WOC-TV was 
changed from Channel 5 to Channel 6; however, this change 
was required in order to eliminate a substandard separa¬ 
tion of only 155 miles. 

89 6. The Ultra High Frequency Association and 

Midwest Broadcasting Company filed comments op¬ 
posing the assignment of Channel 6 to Whitefish Bay. Mid- 
vrest has been operating UHF Station WCAN-TV on Chan¬ 
nel 25 in Milwaukee since September 6, 1953. Midwest and 
the Association state that they oppose “any assignment of 
VHF channels which distorts the assured plan under which 
UHF stations were financed and built.” They urge that 
permittees, “relying upon the finality of the Commission’s 
allocation action,” have “invested money in the acquisi¬ 
tion of equipment and construction of facilities.” The 
assignment of an additional VHF channel in the Milwaukee 
area, they assert, will have a deleterious economic effect on 
the UHF operators. Midwest and the Association contend 
that two basic principles expressed in the Sixth Report and 
Table of Assignments are the preservation of “a competi¬ 
tive balance of power between VHF and UHF” and a 
fostering of “the maximum utilization of television chan¬ 
nels in both bands throughout the United States in a man¬ 
ner consistent with the public interest.” They state that 
relying on these principles and the belief that nothing 
would'be done to upset the Table of Assignments in regard 
to the balance between the VHF and UHF, and that equip¬ 
ment would be soon available which would permit trans¬ 
missions at high power and which would enable conversion 
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of VHF sets to UHF, many UHF grantees expended money 
and effort in developing UHF service. Midwest and the 
Association submit that adding VHF assignments in large 
cities is unfair to such UHF operators and is contrary to 
the Commission’s j)revious efforts to expedite the establish¬ 
ment of UHF service. They contend that in Milwaukee, the 
addition of Chanel 6 would deter the conversion of re¬ 
ceivers to receive UHF and would substantially decrease 
the possibility of the UHF stations receiving network affili¬ 
ations. The Association requests that the time for filing 
comments in this proceeding be extended for a period of at 
least 90 days to enable it to complete a number of surveys 
concerning the VHF-UHF relationship. Midwest and the 
Association also request that action on the Whitefish Bay 
assignment be withheld until after the decision in the case 
of Logansport Broadcasting Corp . v. United States, in the 
Court of Appeals for the District of Columbia Circuit. 
They argue that this decision might make an overall allo¬ 
cation proceeding necessary. Midwest and the Association 
request oral argument or an oral hearing. 

7. It is our view that the record in this proceeding sup¬ 
ports the assignment of Channel 6 to Whitefish Bay. The 
oppositions to this assignment filed by Midwest and the 
Ultra High Frequency Association are apparently 
premised on the assumption that the Commission’s Table 
of Assignments is static and that existing licensees are 
entitled to a protection from additional assignments which 
would conceivably adversely affect their private economic 
interests. Both of these assumptions are incorrect. The 
Commission’s Table of Assignments is not an inflexible 
allocation plan and the Commission’s rules specifically pro¬ 
vide procedures for amendments to the Table: And since 
the Sixth Report numerous changes in channel assignments 
have been accomplished. Nor is it the case that licensees are 
entitled to a “freeze” on changes in the Table of Assign¬ 
ments because of a possible adverse effect on private 
90 commercial interests. Channel 6 in Whitefish Bay 
meets the Commission’s assignment requirements 
and we see no merit, therefore, in the contentions advanced 
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by Midwest Broadcasting Company and the UHF Associa¬ 
tion. 


8. Nor do we see any necessity for extending the time for 
filing comments in this proceeding or for the holding of an 
oral hearing or oral argument. Adequate opportunity has 
been afforded all interested parties to participate in this 
proceeding, and lengthy comments have been submitted by 
both Midwest and the UHF Association. Oral argument or 
an oral hearing at this time is unnecessary and would serve 
no useful purpose. Finally, we are of the view that the 
pendency of the Logansport appeal has no relevance to 
this proceeding. 

9. Authority for the adoption of the proposed amend¬ 
ments is contained in Sections 4(i), 301, 303(c), (d), (f), 
and (r), and 307 (b) of the Communications Act of 1934, 
as amended. 

10. In view of the foregoing, It Is Ordered, That, effec¬ 
tive 30 days from publication in the Federal Register, the 
Table of Assignments contained in Section 3.606 of the 
Commission’s Rules and Regulations is amended as 
follows: 


1. Add to Table 

City 

Whitefish Bay, Wise. 

2. Amend the Table to read 

City 

Marquette, Mich. 

Green Bay, Wise. 


Channel No. 
6 


Channel No. 
6—, 17 
2+, 5+, 70+ 


Federal Communications Commission 
Wm. P. Massing 
Wm. P. Massing 
Acting Secretary 

Adopted: December 3, 1953 
Released: December 4,1953 
(Seal) 
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December 21, 1953 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Petition for Reconsideration 

Comes now the Ultra High Frequency Television Asso¬ 
ciation by its General Counsel, William A. Roberts, and 
respectfully requests that the Commission’s Report and 
Order adopted on December 3, 1953 and released on De¬ 
cember 4, 1953 be set aside and vacated. 

Introductory Statement 

1. The Commission’s Report and Order of December 4, 
1953 stems directly from a petition filed by the Hearst 
Corporation, Milwaukee, Wisconsin, on September 30, 1953 
for an amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Stations, to permit the alloca¬ 
tion of VHF Channel 6 to Whitefish Bay, Wisconsin. In re¬ 
sponse to the Hearst petition, the Commission, on October 
7 and 8, 1953 adopted and released, a Notice of Proposed 
Rule Making, inviting briefs, statements or comments in 
favor of or in opposition to the proposed amendment to 
be filed on or before November 9, 1953; but the Commis¬ 
sion did not reveal any intention to conduct an oral hear¬ 
ing. Written comments supporting the proposed amend¬ 
ment were filed by the Hearst Corporation and the Common 
Council of the City of Milwaukee; written comments in op¬ 
position were filed by WJIM, Inc., Lansing, Michigan; 
Central Broadcasting Company, Davenport, Iowa; and 
Midwest Broadcasting Company, Milwaukee, Wisconsin. 
The Ultra High Frequency Television Association on Octo- 
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ber 27, 1953 filed a Motion to Vacate or Dismiss or Defer 
Notice of Proposed Rule Making and included therein a re¬ 
quest for oral hearing on the motion. An oral hearing was 
also requested by Midwest Broadcasting Company. An 
alternative petition prayed for extension of time for filing 
“ comments ” until decision of an important related case in 
the United States Court of Appeals of the District of Co¬ 
lumbia in Logan-sport Broadcasting Co. v. United States. 
The Hearst Corporation replied on November 19,1953; and 
the Commission on December 3 and 4,1953 adopted and re¬ 
leased its Report and Order denying the motions of the 
Ultra High Frequency Association and refusing to grant 
oral hearing. 

2. The Hearst Corporation has endeavored to add a 
VHF channel to Milwaukee since the pre-freeze period. 
The Hearst Corporation had filed an application for Chan¬ 
nel 10 in Milwaukee on March 22, 1948. Thereafter the 
Commission imposed the freeze and commenced rule-mak¬ 
ing proceedings to formulate a nationwide allocation plan 
including a table of assignments. In its Third Notice of 
Proposed Rule Making, the Commission proposed the VHF 
Channel 10 in Milwaukee be reserved for educational tele¬ 
vision and that VHF Channels 4 and 12 and UHF Channels 
19, 25 and 31 be assigned for commercial purposes. The 
Hearst Corporation, joined by the Wisconsin Broadcast¬ 
ing System, Inc. and Milwaukee Broadcasting Co., counter- 
proposed (1) that VHF Channel 6 be assigned to Mil¬ 
waukee by deleting it from Green Bay and substituting 
Channel 2 to replace Channel 6 in Green Bay, and (2) that 
the educational reservation be shifted to a UHF channel. 
The proposal to add VHF Channel 6 to Milwaukee was op¬ 
posed by stations in Lansing, Michigan, and Davenport, 
Iowa, on the grounds of potential interference; and of 
course the educational reservation of VHF Channel 10 was 
supported by educational interests in Milwaukee. 

3. The Commission concluded that the educational in¬ 
terests in Milwaukee had shown a sufficiently strong inter- 
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est in establishing an educational station to justify the res¬ 
ervation of VHF Channel 10. In addition, the Commission 
decided that VHF Channel 2 should be added to rather 
than substituted for VHF Channel 6 in Green Bay, because 

(1) the assignment of two VHF channels to Green Bay was 
considered preferable to the assignment of four VHF chan¬ 
nels to Milwaukee at the expense of a second VHF channel 
in Green Bay and (2) the assignment of VHF Channel 6 to 
Milwaukee would violate the Commission’s standard that 
the minimum separation between a city and an existing au¬ 
thorized transmitter should be 170 miles. (See Paragraphs 
573 to 578, Sixth Report and Order, April 14, 1952.)* 

Background of Table of Assignments 

4. The Commission’s conclusions in the case of the Mil¬ 
waukee assignments reflected priorities and principles of 
allocation which the Commission had formulated by rule¬ 
making and embodied in the Sixth Report and Order. 

Allocation priorities were as follows: (1) To provide at 
least one television service to all parts of the United States; 

(2) To provide each community with at least one television 
broadcast station; (3) To provide a choice of at least two 
television services to all parts of the United States; (4) To 
provide each community with at least two television broad¬ 
cast stations; (5) Any channels which remain unassigned 
under the foregoing priorities will be assigned to the vari¬ 
ous communities depending on the size of the population of 
each community, the geographical location of such com¬ 
munity, and the number of television services available 
to such community from television stations located in 
other communities (Paragraph 63, Sixth Report). 

5. Principles of allocating VHF channels vrore based on 
recognition that VHF signals can more effectively cover 
large areas than UHF signals and that the number of avail¬ 
able VHF channels was small. The Commission did assign 


* Hereinafter referred to as “Sixth Report.” 
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more VHF channels to the largely populated metropolitan 
centers than to small communities; but at the same time 
the Commission distributed a substantial number of VHF 
assignments among smaller communities and sparsely 
settled areas in order that the large cities should not re¬ 
ceive an undue share of VHF channels (See Paragraph 66, 
Sixth Report). The assignment of UHF channels was co¬ 
ordinated with and made complementary to the assign¬ 
ments of VHF channels. The objective was to compensate 
for the scarcity of VHF channels and to satisfy the pri¬ 
orities of providing a television service to all people of 
the United States and fulfilling the needs of individual 
communities to obtain television outlets. (See Paragraph 
67, Sixth Report.) Furthermore, the Commission estab¬ 
lished minimum separations of co-channel and adjacent- 
channel stations in order to protect the contours of tele¬ 
vision service from interference (see Paragraph 103, Sixth 
Report). 

6. The Commission recognized at the outset that its 
policy of assigning UHF channels as complementary to 
the assignment of scarce VHF channels raised the economic 
issue of intermixture: “The intermixture problem result¬ 
ing from this situation is discussed below” (Paragraph 
66 ). 

The Allen B. Du Mont Laboratories, Inc. had submitted 
a national allocation plan alternative to that proposed by 
the Commission. Du Mont had alleged that the Commis¬ 
sion’s plan had failed to recognize present and long-range 
differences as between VHF and UHF and that if only 
one or tw T o VHF channels were assigned to the major 
markets, the smaller network such as Du Mont would be un¬ 
able to secure affiliates, would depend on UHF stations and 
would be placed at a severe competitive handicap in rela¬ 
tion to other networks. The Commission rejected the Du 
Mont plan on the ground that the overriding and para¬ 
mount objective of a national television assignment plan 
should not necessarily be the assignment of four commer- 
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cial VHF stations to as many of the major markets as 
possible, but that it was equally important to provide some 
VHF channels to each of the states even where an assign¬ 
ment might otherwise have been made to a large metro¬ 
politan center in an adjacent state (Paragraphs 73 to 77, 
Sixth Report). 

7. The Commission decided upon VHF-UHF intermix¬ 
ture as a principle of allocation after it balanced the eco¬ 
nomic advantages against the disadvantages. Intermixture 
got support from the facts “that UHF stations would be 
constructed in cities located within the service areas of 
VHF stations and television viewers would expect their 
sets to receive both signals; and that receiver manufac¬ 
turers would be obliged to build combination VHF-UHF 
receivers for such areas” (Paragraph 189). However, the 
Commission recognized: “Present equipment and economic 
problems may temporarily handicap operations in the UHF 
band and place certain communities at a disadvantage” 
(Paragraph 200). The Commission .then added: “The 
record before us contains abundant evidence as to the feasi¬ 
bility of adapting existing receivers or building new ones 
which will be capable of receiving signals on all television 
channels” (Footnote 47, Paragraph 200). In sum, the pur¬ 
pose of the allocation plan was to integrate UHF into a 
single, nationwide television service with VHF, and, recog¬ 
nizing that present equipment may handicap UHF stations 
in securing audiences, the Commission concluded that this 
handicap was temporary and that the intermixture of VHF 
and UHF channels in the same cities would not only per¬ 
mit the wider dispersal of VHF channels to more cities but 
would provide manufacturers with an incentive to build 
combination VHF-UHF receivers and high power trans¬ 
mitters so as to overcome the equipment problem (Para¬ 
graph 199). 

Legal Requirement for Oral Hearing 

8. The plan for the allocation of television channels was 
a regulation unusual in form; it was a Table of Assign- 
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ments. However, it was a Table of Assignments based upon 
principles of allocation set forth in the Sixth Report and 
Order. It was designed to achieve express objectives; and 
the entire allocation plan, including its principle, objectives 
and assignments, must be construed as an integrated whole. 

9. Licenses issued pursuant to the Table of Assignments 
incorporate terms and conditions inherent in the allocation 
plan. The Table of Assignments is, of course, not static. 
The principles of allocation are subject to amendment. 
However, licensees have made substantial investments, en¬ 
tered into serious contractual commitments, and built valu¬ 
able businesses in reliance upon the terms and conditions 
inherent in the allocation plan. Under these circumstances 
it is a fundamental principle of administrative law that an 
amendment of the governing regulations which in effect 
amends the outstanding licenses must he preceded by an 
oral hearing even though the proceeding is rule-making in 
form and the controlling statutes do not expressly require 
a hearing. Civil Aeronautics Board v. American Air Trans¬ 
port, 201 F. 2d 189 (C.A., D.C., 1952), certificate dismissed, 
344 U.S. 4, 73 S. Ct. 2. As stated by the Court of Appeals 
on page 193, 201 F. 2d: 

“It is not disputed that (1) the proposed Regulation in¬ 
cludes for the first time as a regulation a numerical limit 
on flights; (2) the proposed Regulation would by its terms 
apply to the present appellants and, when so applied, would 
seriously injure and perhaps in large part destroy their 
business and property interests; (3) the proposed Regula¬ 
tion was adopted by approved rule-making procedure, but 
no proceeding of an adjudicatory nature in respect thereto 
was held by the Board. * * # 

“ * * * The three judges are in agreement that, if a new 
regulation should legally he regarded as amending existing 
licenses, adjudicatory hearings for the benefit of existing 
licensees are necessary.” (Emphasis supplied) 

10. The addition of VHF Channel 6 to Whitefish Bay, 
Wisconsin, would effect an amendment of existing UHF 
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licenses in Milwaukee. The UHF broadcasters in Milwau¬ 
kee secured licenses and made investments in reliance upon 
the VHF-UHF intermixture ratio "which had been formu¬ 
lated after the Commission gave consideration to and re¬ 
jected proposals for a different VHF-UHF intermixture 
ratio. The intermixture ratio was a regulatory condition 
incorporated into the licenses themselves. An amendment 
of the intermixture formula must be accompanied by an 
oral hearing to determine whether the amendment is con¬ 
sistent with the statutory criterion of public interest, con¬ 
venience and necessity. 

11. An oral hearing will reveal the severe injury which 
the addition of VHF Channel 6 will inflict on UHF broad¬ 
casters in Milwaukee. For example, by letter of December 
3, 1953, Cream City Broadcasting Company, Inc. requested 
that the Commission cancel its grant of UHF Channel 31 
to Cream City, stating that it is filing for assignment of 
VHF Channel 6 in Whitefisli Bay. It added that the addi¬ 
tion of VHF Channel 6 will slow down the conversion of 
receivers to UHF, since conversion can be had at consider¬ 
able cost only by purchase of converters or all-band re¬ 
ceivers and special antennas. It alleged that only a per¬ 
centage of the 500,000 families who can receive Channel 4 
(WTMJ-TV) could receive Channel 31. It said that the 
UHF signal could be received by only a fraction of the 
persons who can receive VHF because of the physical limi¬ 
tations of UHF and because of the economics involved in 
attempting to obtain super power on UHF, even if trans¬ 
mitting equipment were available from manufacturers. 

12. The injury extends beyond Milwaukee to UHF broad¬ 
casters throughout the nation. The assignment of VHF and 
UHF channels to Milwaukee reflected the allocation of 
UHF channels to complement and intermix with VHF in 
order to achieve an integrated television service by pro¬ 
viding equipment manufacturers with the incentive to de¬ 
sign combination VHF-UHF receivers and high power 
UHF transmitters. The Commission’s action herein pres- 
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ages a similar departure from basic principles of alloca¬ 
tion in other communities. It is a signal to the manufactur¬ 
ing industry that the Commission has withdrawn its incen¬ 
tive policy with respect to the accelerated production of 
combination VHF-UHF receivers and high power UHF 
transmitters. The apparent modification of the allocation 
table is in fact a radical revision of the basic principles of 
allocation and is specific and sharp reversal of prior action 
upon which millions of dollars were invested. Rejection of 
public hearing on the nationwide significance of the change 
is error. 

13. The Commission has not permitted presentation of a 
record carefully adduced at an oral hearing. Its action on 
the Hearst report was extraordinarily precipitous. The 
Commission received no evidence on the need of existing 
UHF stations for additional time to achieve an equally 
competitive status vis a vis VHF stations, the inadequacy 
of present VHF transmitters and receivers, the lack of 
receivers capable of all-channel reception of VHF and 
UHF signals or of efficient adaptation to such reception, 
and the lack of high power UHF transmitters. 

Prospective UHF applicants can defer or withdraw con¬ 
trary to the Commission’s expressed desire to promote a 
strong UHF service, but those throughout the country who 
have pioneered in reliance upon the Commission’s basic 
findings will find their property taken without due process 
of law and without opportunity for hearings. 

Petitioners respectfully pray that the Commission re¬ 
verse its action in the Report and Order of December 4, 
1953 and assign this rule change for hearing. 

Respectfully submitted, 

UHF TV Association 
By 

William A. Roberts, 

General Counsel 
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December 31, 1953 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Buies Governing Television Broadcast Stations 

Answer lo Petition for Reconsideration 

Comes now The Hearst Corporation, by it attorneys, 
and files this Answer to the Petition for Reconsideration 
filed by the Ultra High Frequency Television Association. 

The Petition for Reconsideration filed by the Ultra High 
Frequency Television Association contains no matter not 
previously considered and disposed of by the Commission 
in its Report and Order adopted on December 3, 1953, re¬ 
leased December 4, 1953, amending Section 3.606 and the 
Commission’s Rules and Regulations so as to allocate VHF 
Channel 6 for commercial use to Whitefish Bay, Wisconsin, 
and therefore insofar as said Petition for Reconsideration 
seeks reconsideration of the merits of the Commission’s 
Decision, it should be dismissed. 

The only point even remotely resembling new matter pre¬ 
sented in the Petition for Reconsideration is in support of 
the request for oral argument before the Commission en 
banc. In this connection the petition urges that the decision 
of the United States Court of Appeals for the District of 
Columbia Circuit in Civil Aeronautics Board v. American 
Air Transport Association, 201 F. 2d 189, requires that 
the Commission afford an opportunity for oral argument 
on the theory that the action complained of was of an “ad¬ 
judicatory nature”. There is no question but that in pro¬ 
ceedings of an “adjudicatory nature” before the Commis¬ 
sion, parties entitled to a hearing are entitled to oral argu¬ 
ment before the Commission en banc in cases where the 
hearing has not been held before the Commission en banc 
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(Section 409(b) of the Communications Act of 1934, as 
amended). This is not such a case. The Commission’s action 
in amending Section 3.606 had no effect whatsoever upon 
the operating requirements for or coverage of any UHF 
station in the Milwaukee area or elsewhere. The suggestion 
that any such station might be subjected to increased com¬ 
petition from an additional station or stations in the Mil¬ 
waukee area by reason of the allocation of an additional 
channel to that area cannot be urged as constituting a modi¬ 
fication of the license of any station in that area. No sta¬ 
tion by virtue of the terms of its license is protected against 
competition. The Supreme Court held in Sanders Bros . v. 
FCC, 309 U.S. 470, 475, that Congress intended to leave 
competition in the business of radio broadcasting where it 
found it. The Commission may not, for the purpose of 
limiting competition, grant or refuse licenses or adopt rules 
and regulations. The Commission’s action in assigning 
channels under its Table of Assignments contained in Sec¬ 
tion 3.606, is grounded upon the provisions of Section 307 
(b) of the Communications Act of 1934, as amended. It 
must be tested against the criterion of whether it effectu¬ 
ates “such distribution of licenses, frequencies, hours of 
operation, and of power, among the several states and com¬ 
munities as to provide a fair, efficient and equitable dis¬ 
tribution of radio service to each of the same”, and not by 
its incidental effect in restricting or limiting competition. 
Consequently, no rule or regulation of the Commission can 
be asserted by any licensee as providing a license protec¬ 
tion against competition and no revision of any rule or 
regulation of the Commission which may result in a poten¬ 
tial increase of competition can be challenged as a modi¬ 
fication of station license. Since the Commission action in 
amending Section 3.606 cannot be validly argued to be a 
modification of license of any UHF (or VHF) station in 
the Milwaukee area, the amendment of that Section cannot 
be construed as an adjudicatory decision on the theory that 
it results in a modification of license of any UFH or VHF 
station in that area. The foregoing would require summary 
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disposition of the petition had it been filed by a ITHF li¬ 
censee in the Milwaukee area. A fortiorari, a petition filed 
by the Ultra High Frequency Television Association which 
has no locus standi should be disposed of even more sum¬ 
marily. 

Wherefore, the Petition for Reconsideration being com¬ 
pletely devoid of merit in that it raises no points not dis¬ 
posed of by the Commission’s original Report and Order 
of December 3rd, and raises no sound basis in support of 
its alleged right to oral argument, should be forthwith dis¬ 
missed or denied. 

Respectfully submitted, 

The Hearst Corporation 
By: Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By: 

William J. Dempsey 

December 31, 1953 

#•###*#••• 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 10713 
In the Matter of 

Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 

Memorandum Opinion and Order 

By the Commission: 

Commissioner Hennock not participating. 

1. The Commission has before it for consideration a peti¬ 
tion filed on December 21, 1953 by the Ultra High Fre¬ 
quency Television Association requesting that the Commis- 
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sion reconsider the action taken in its Report and Order 
issued in this proceeding on December 4, 1953 assigning 
VHF Channel 6 to Whitefish Bay, Wisconsin; and an an¬ 
swer to the aforesaid petition filed by The Hearst Corpora¬ 
tion on December 31, 1953. 

2. The Commission issued a Notice of Proposed Rule 
Making in this proceeding on October 8, 1953, proposing to 
amend the Table of Television Assignments by assigning 
television Channel 6 to Whitefish Bay, Wisconsin, to be 
accomplished by switching Channels 6 and 5 between Green 
Bay, Wisconsin, and Marquette, Michigan. All interested 
parties were afforded an opportunity to file data, views and 
arguments in the proceeding and petitioner filed comments 
opposing this assignment. On December 4, 1953, the Com¬ 
mission issued a Report and Order finalizing the assign¬ 
ment of Channel 6 to Whitefish Bay, and petitioner now 
seeks reconsideration of this Report and Order, requesting 
that this action be set aside. 

3. The principal contention urged in the Petition for Re¬ 
consideration is that because the UHF licensees in the Mil¬ 
waukee area have made substantial investments, entered 
into contractual commitments, and established valuable 
businesses “in reliance upon the terms and conditions in¬ 
herent in the allocation plan”, the addition of Channel 6 
to Whitefish Bay “would effect an amendment of the ex¬ 
isting UHF licenses and that, accordingly, an oral hear¬ 
ing must be afforded prior to amendment of the Table of 
Assignments.” 

4. The core of petitioner’s opposition to the assignment 
of Channel 6 to Whitefish Bay is its contention that “severe 
injury” will thereby be inflicted upon UHF broadcasters 
in Milwaukee. And this in turn apparently rests upon peti¬ 
tioner’s assumption that the Commission, in adopting a 
plan utilizing inter-mixture of VHF and UHF channels, 
though recognizing at the same time the short run diffi¬ 
culties which would have to be overcome by UHF grantees, 
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had, in effect, guaranteed not to make any new assignments 
in any area which might adversely affect the existing bal¬ 
ance between VHF and UHF assignments. But there is no 
justification for this assumption either in the Commission’s 
rules, in the Sixth Report and Order, which adopted the 
rules, or in our practice since that date. It was always con¬ 
templated that changes in the television channel assign¬ 
ments would be considered bv the Commission. As was em- 

V 

phasized in our Report and Order finalizing the assign¬ 
ment of Channel 6 to Whitefish Bay, the Table of Assign¬ 
ments is not an inflexible allocation plan and the rules them¬ 
selves set forth the procedures for amending the Table. 

5. It is petitioner’s contention that a change in the inter¬ 
mixture ratio of VHF and UHF channels constitutes an 
amendment of the licenses of existing stations. Adoption 
of this position would vitiate our rule-making process, for 
it would have the effect of precluding any changes in the 
Table of Assignments by rule making and would require 
that an adjudicatory hearing be accorded to all existing 
grantees. This position is clearly erroneous. See Logans- 
port Broadcasting Corp. v. United States (C.A.D.C.), de¬ 
cided January 28, 1954. Petitioner relies upon Civil Aero¬ 
nautics Board v. American Air Transport , 201 F. 2d 189 
(C.A.D.C.) That case patently does not establish any such 
rule of law. The regulations of the Civil Aeronautics Board 
which were considered in that case directly affected the per¬ 
missible scope of action under the authorizations pursuant 
to which the complaining air carriers had theretofore been 
operating. The action here being considered, however, in 
no way alters the operating specifications of any UHF 
broadcaster, and it is clear that operation of a station on 
Channel 6 in Whitefish Bay would not cause interference to 
any UHF grantee. It has long been established that the 
grant of a broadcast license or permit does not entitle its 
holder to protection against the creation of competition. 

6. Upon a careful consideration of the facts of record 
and the comments submitted by the parties in this proceed- 
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in", we determined the assignment of a VHF channel to 
Whitefish Bay in order to provide that community with its 
first assignment and to make an additional VHF service 
available to the Milwaukee area was warranted. This ac¬ 
tion comports with other assignments made by the Commis¬ 
sion. Neither in the Sixth Report and Order nor in our 
action since the expiration of the “one-year rule” on June 
2, 1953, 1 have we ever rejected a proposal to bring addi¬ 
tional VHF service to any area because such assignment 
would change the existing VHF-UHF ratio in the area. 
Our denial in the Sixth Report of the request to assign 
Channel 6 to Milwaukee was not based on any theory that 
the ratio of UHF to VHF stations, which has been pro¬ 
posed and there finalized, was necessarily the optimum 
one and, accordingly, not subject to change. That decision 
was reached solely because it was felt that the competing 
claims of Green Bay for the channel outweighed those of 
Milwaukee and because the assignment of Channel 6 to 
Milwaukee would have been in violation of the minimum 
separations. The present proposal is not subject to those 
disabilities. Whitefish Bay is a separate community of 14,- 
600 persons situated within the Milwaukee Metropolitan 
Area, and approximately five miles from that city. 2 The 


1 The Commission provided that, with certain express excep¬ 
tions, petitions to amend the Table of Assignments would not be 
considered for the one-year period following the adoption of the 
Sixth Report and Order. 


2 In the Sixth Report the Commission made the following assign¬ 
ments, among others, to small communities located in close proxim¬ 
ity to the principal city of a metropolitan district: 

Distance 

Principal City Small City Between Cities 


Lansing, Michigan East Lansing, Michigan 4 miles 

St. Louis, Missouri Belleville, Illinois 14 miles 

Birmingham, Alabama Bessemer, Alabama 14 miles 

New York, New York Paterson, New Jersey 15 miles 

Canton, Ohio Massillon, Ohio 8 miles 

Peoria, Illinois Pekin, Illinois 12 miles 

Youngstown, Ohio Sharon, Pennsylvania 12 miles 


proposal to assign Channel 6 to Whitefish Bay meets the 
Commission’s minimum spacing requirements and can be 
accomplished without reducing the number of assignments 
in any community. In our view the assignment of Channel 
6 to Whitefish Bay represents a fair and efficient utilization 
of the available frequencies and would serve the public in¬ 
terest, convenience and necessity. 

7. The assignment of Channel 6 to WTiitefish Bay was 
accomplished in complete compliance with the appropriate 
provisions of the Administrative Procedure Act. A Notice 
of Proposed Rule Making was issued and duly published 
in the Federal Register; interested parties were afforded 
adequate opportunity to express their views by filing writ¬ 
ten comments, and a number of parties, including peti¬ 
tioner, did file such comments with the Commission ; and 
the Commission considered the comments filed and on the 
basis thereof issued its Report and Order. An oral hearing 
in this proceeding is not required by law, and, in our view, 
would serve no useful purpose. We are aware of no facts 
or arguments that could be advanced to the Commission at 
an oral hearing that could not have been submitted in the 
written comments filed by petitioner. 

8. In view of the foregoing, It Is Ordered, That the 
petition for reconsideration of the Ultra High Frequency 
Television Association Is Denied. 

Federal Communications Commission 

Mary Jane Morris 
Secretary 

Adopted: February 10, 1954 
Released: February 15,1954 
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QUESTIONS PRESENTED 

1. Whether in rule making proceedings to assign a 
VHF television channel to a community, the Federal Com¬ 
munications Commission was legally obligated, under Sec¬ 
tions 303 and 307(b) of the Communications Act, and Sec¬ 
tion 4(b) of the Administrative Procedure Act to consider 
the following factors: 

(a) The need of that community for such assign¬ 
ment; 

(b) The effect which such assignment would have 
in denying other communities of television facilities; 

(c) The loss by the public, in other areas, of service 
from existing stations; 

(d) The adverse effect upon the public which the 
addition of a fourth VHF channel would have because 
of the aggravation of competitive handicaps of UHF 
stations and the threatened diminution of competitive 
service in the area. 

2. Whether the Commission’s action w T as inconsistent 
with well-established policy and without rational basis, and 
was therefore arbitrary and capricious. 

3. Whether in the light of established principles underly¬ 
ing its Table of Assignments and the admitted purpose of 
the assignment to serve the “Milwaukee area”, the Com¬ 
mission acted arbitrarily and capriciously in using White- 
fish Bay, instead of Milwaukee, as the point of reference 
to determine whether prescribed minimum distance separa¬ 
tions are met. 

4. WTiether in the rule making proceedings under review, 
the Commission gave adequate opportunity to interested 
persons to submit relevant and material evidence and argu¬ 
ments and abused its discretion, in the circumstances here 
involved, in refusing to permit oral or written testimony 
or oral argument. 
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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 
No. 12,048 

Midwest Broadcasting Company, Petitioner, 

v. 

United States of America, 

Federal Communications Commission, Respondents, 

The Hearst Corporation, 

Cream City Broadcasting Company, Inc., 

WJIM, Inc., Intervenors. 

No. 12,178 

Midwest Broadcasting Company, Petitioner, 

v. 

United States of America, 

Federal Communications Commission, Respondents, 

Cream City Broadcasting Company, Inc., 

WJIM, Inc., 

The Hearst Corporation, Intervenors. 

On Petitions for Review of Report and Order of the 
Federal Communications Commission 

; 

BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 

These are Petitions for Review of a final Report and 
Order of the Respondent, Federal Communications Com¬ 
mission (herein referred to as “Commission”), and of 
the Commission proceedings pursuant to which such action 
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was taken. Petitioner is the permittee of, and operates 
television station WCAN-TV in Milwaukee, Wisconsin, and 
was a party to the Commission proceedings under review. 

This appeal is taken pursuant to Section 402 (a) of the 
Communications Act of 1934, as amended July 1952, 48 
Stat. 1064, as amended, 47 U.S.C. 151, 402(a) and Section 
10 of the Administrative Procedure Act, 60 Stat. 237, as 
amended, 5 U.S.C. 1001, 1009. This court has jurisdiction 
and venue herein under the provisions of Sections 2-4 of 
the Judicial Review Act of 1950, 64 Stat. 1129, 5 U.S.C. 
1031, 1032-1034. 


STATEMENT OF THE CASE 


Pursuant to the Commission’s Sixth Report and Order, 
adopted on April 14, 1952, the Commission promulgated 
Rules assigning television channels 1 to communities 
throughout the United States (1 R.R. Part 3, 91:599 et seq). 
The assignment of channels to Milwaukee, Wisconsin; 
Whitefish Bay, Wisconsin; Green Bay, Wisconsin and Mar¬ 
quette, Michigan, was as follows: 


Milwaukee, Wisconsin 

Whitefish Bay, Wisconsin 2 
Green Bay, Wisconsin 
Marquette, Michigan 


Channels 4, 10 (Educa¬ 
tional), 12, 19, 25, 31 
None 

Channels 2, 6, 70 
Channels 5, 17 


On September 30, 1953, the date of the institution of 
the Commission proceedings under review, the Commission 
had granted authorizations on Channels 4, 19, 25 and 31, 
in Milwaukee. Petitioner, is the permittee and operator 
of WCAN-TV on Channel 25; Bartell Broadcasters, Inc. 
is the permittee and operator of WOKY-TV on Channel 
19; and The Journal Co. is the licensee and operator of 
WTMJ-TV on Channel 4. Cream City Broadcasting Co. Inc. 

1 Channels 2 through 13 are known as VHF (Very High Frequency) chan¬ 
nels; Channels 14 through 83 are known as UHF (Ultra High Frequency) 
channels. 

2 Whitefish Bay is a residential community situated approximately 5 miles 
from the City of Milwaukee (J. App. 130) 
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(hereinafter referred to as “Cream City”), Intervenor 
herein, had been granted a permit for Channel 31 but 
later surrendered its permit, in order to apply for the 
channel assigned by the Order under review. Several 
mutually exclusive applications for Channel 12 were then 
pending. Two applications were pending for Channel 10, 
the educational channel. 

On September 30,1953, Intervenor, The Hearst Corpora¬ 
tion (hereinafter referred to as “Hearst”), filed a Peti¬ 
tion for Rule Making (J. App. 29-36) to amend Section 
3.606 of the Commission’s Rules to assign Channel 6 to 
Whitefish Bay. In order to make this assignment possible, 
it was further proposed to amend said rule by substituting 
Channel 5 in place of Channel 6 in Green Bay, and Chan¬ 
nel 6 in place of Channel 5 in Marquette. 

Hearst alleged in support of the proposed change that 
the changes requested would provide an additional VHF 
service to the State of Wisconsin and the Milwaukee metro¬ 
politan area without depriving any other community of 
service. An attached verified engineering statement pur¬ 
ported to show that the changes would be “in complete 
compliance with all pertinent Commission Rules, Regula¬ 
tions and Standards.” Hearst stated that the desirability 
of the proposed assignment in order to provide “an addi¬ 
tional VHF service in the Milwaukee metropolitan area 
is amply demonstrated hv evidence already in the Com- 
sion’s files,” but it did not identify the so-called “evi¬ 
dence.” (J. App. 30) 

On October 8, 1953, the Commission issued a Notice of 
Proposed Rule Making (J. App. 37-38) in which the rule 
changes requested in the Hearst petition were formally pro¬ 
posed for adoption and in which interested persons who 
were opposed to or who supported the adoption of these 
changes, were invited to file written statements or briefs on 
or before November 9,1953. Replies to comments and briefs 
could be filed ten days after November 9, 1953. The Com¬ 
mission announced in this notice that it would consider 
all comments before acting on the matter, and “if any com¬ 
ments appear to warrant the holding of a hearing or oral 
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argument, notice of the time and place of such hearing 
or oral argument will be given.” 

On November 9, 1953, Petitioner filed a verified Opposi¬ 
tion to the Notice of Proposed Rule Making (J. App. 52-59). 
In its Opposition, Petitioner stated that it was the owner 
and had operated VHF station WCAN-TV since Septem¬ 
ber 6, 1953, and that WOKY-TV had operated on UHF 
channel 19 since October 3, 1953 (J. App. 53). Petitioner 
had spent substantial sums of money in publicizing UHF; 
the public had spent approximately fifteen million dollars 
in converting their present television receiver, whole¬ 
sale and retail receiver dealers have a tremendous stake 
in the success or failure of UHF in Milwaukee; and the 
assignment of the channel would have an immediate effect 
on the rate of conversion of present television receivers 
and the sale of television receivers in Milwaukee. (J. App. 
54, 55). 

Petitioner further alleged that the present network 
contracts of WCAN-TV and WOKY-TV would be greatly 
endangered if another VHF service is made available to 
Milwaukee in the near future, since regional and local 
advertisers would undoubtedlv shift their business to 
another VHF station when granted, rather than remain 
with a UHF station whose circulation is threatened with a 
decreased rate of conversion. (J. App. 55, 56) 

Petitioner further alleged that the Commission, in the 
Sixth Report and Order, had denied a request by Hearst 
that Channel 6 be assigned to Milwaukee, and that the 
present Hearst proposal did not cure the former objection 
because interference would still be caused to WOC-TV in 
Davenport (J. App. 54); that Whitefish Bay was purely 
a residential suburb of Milwaukee which cannot be con¬ 
sidered a separate and distinct integrated community of 
its owm but is part and parcel of Milwaukee, has no in¬ 
dustry of its own, and is economically dependent on 
Milwaukee (J. App. 55). 

Petitioner further requested an opportunity to show at 
an oral hearing the general problem existing in cities where 
UHF and VHF compete with each other, the unavailability 
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of sufficient number of television receivers capable of 
receiving UHF stations and high-powered transmitting 
equipment to make it possible for UHF broadcasters to 
compete on equal terms effectively with VHF broadcasters; 
and facts concerning the difference between UHF and 
VHF which the Commission did not have before it at the 
time it adopted the Sixth Report and Order, which would 
indicate that the public interest in assuring a competitive 
situation between UHF and VHF stations in Milwaukee 
would be adversely affected by the proposed assignment 
of an additional VHF channel to the Milwaukee area. (J. 
App. 57, 58) 

The Ultra High Frequency Television Association (here¬ 
inafter referred to as the UHF Association) in a motion 
filed October 27, 1953 (J. App. 38-49), alleged that it was 
engaged in studies concerning: (a) an investigation by 
consulting engineers to determine the adequacy of UHF 
equipment, transmitters, and receivers; (b) a survey to 
determine the distribution and availability of receivers 
capable or receiving UHF as well as VHF signal; (c) a 
survey of manufacturer’s plans for production of receivers 
in sufficient quantities to meet the needs of the UHF in¬ 
dustry for the next 3 years; and (d) investigation of 
future availability of high power UHF transmitters (J. 
App. 40) : 

The Association further alleged that the proposed as¬ 
signment would have an adverse economic effect on UHF 
stations in Milwaukee and elsewhere (J. App. 42); that 
the proposed allocation was inconsistent with the Com¬ 
mission’s Sixth Report and Order (J. App. 43-45); and that 
there was a need for ascertaining the extent to which the 
factual situation, upon which the Commission relied when 
it issued its Sixth Report and Order in providing for inter¬ 
mixture for UHF and VHF channels has changed, and a 
further need to have all the necessary current facts con¬ 
cerning the likelihood of the attainment of an equal com¬ 
petitive situation before the Commission adopted a change 
which would aggravate the competitive handicap of UHF 
vis-a-vis VHF stations. (J. A. 39-40, 44) 
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The Association requested (a) that the Commission 
withdraw Notice of Proposed Rule Making; (b) that the 
Hearst petition be denied; and (c) that in the alternative, 
the time for filing a written statement or brief setting 
forth comments in opposition to the adoption of the amend¬ 
ment to the Commission’s Rules be extended for a period 
of 90 days from November 9, 1953, to February 9, 1954. 
Oral argument was requested (J. App. 39, 49). 

Intervenor, WJTM, Inc., (hereinafter referred to as 
WJIM-TV) in a comment filed November 6, 1953 (J. App. 
59-65), alleged that it operates Station WJIM-TV on Chan¬ 
nel 6 in Lansing, Michigan as the only VHF station in 
the state Capital and the only station for which a VHF 
channel has been allocated to the central Michigan area. 
In its verified engineering statement, it showed that 
WJIM-TV is already ringed by interference from Colum¬ 
bus, Ohio; Indianapolis, Indiana; Bay City, Michigan, and 
Green Bay, Wisconsin; that in the 9,500 square miles in 
WJIM-TV’s Grade B contour, an area consisting of 2,300 
square miles is already receiving interference; and that 
the establishment of a station on Channel 6 pursuant to 
the proposed assignment would increase the interference 
to almost 50% of the remaining interference-free area. 
(J. App. 63, 65) 

In a comment filed November 10, 1953 (J. App. 73-91), 
the Central Broadcasting Company (hereinafter referred 
to as WOC-TV), which operates Station WOC-TV in 
Davenport, Iowa, alleged that its operation in Davenport, 
Iowa, had been ordered shifted from Channel 5 to Chan¬ 
nel 6 as a result of channel changes made in the Sixth 
Report and Order; and that the Commission had therein 
denied the request of Hearst that Channel 6 be allocated 
to Milwaukee on the ground that objectionable interference 
would result because of the proposed operation of the 
Davenport station on Channel 6, even though it had been 
asserted that it wmuld be possible to locate the transmitter 
of a Milwaukee station on Channel 6 at a point outside of 
Milwaukee which would meet the minimum required co¬ 
channel separation of 170 miles. 
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It was shown in a verified engineering statement (J. App. 
76-91), that the change of WOC-TV’s assignment from 
Channel 5 to Channel 6, effected by the Sixth Report and 
Order, would eliminate interference from operations of 
Stations WNBQ and KSD, located in Chicago and St. 
Louis, respectively, but the proposed assignment would cre¬ 
ate an amount of interference as great as that which w r ould 
be eliminated by the assignment changes made in the Sixth 
Report. WOC-TV denied the assertion in the Hearst* peti¬ 
tion that the proposal would not deprive any other com¬ 
munity of service and showed affirmatively in a verified 
engineering statement (J. App. 83) that the proposed 
assignment would deprive several communities and areas 
of service; that the assignment, if adopted, would mean 
that an area of 1,550 square miles containing a population 
of 114,085 would be unable to receive service from WOC- 
TV ; that a population of 81,759 within this area would 
thus have only a single service; and that a population of 
6,792 in this area would have no other service. It was 
alleged that, on the other hand, Milwaukee already has the 
maximum number of channels assigned for cities of its 
population in accordance with the policies set forth in 
Paragraph 68 of the Sixth Report and Order. (J. App. 76) 

WOC-TV further showed in its engineering statement 
that a transmitter site selected for a station on the pro¬ 
posed assignment would be so located that technically there 
would be no difference between assigning the channel to 
Whitefish Bay and assigning it to Milwaukee, particularly 
insofar as interference to WOC-TV was concerned. (J. 
App. 79) 

On October 29,1953, the City of Milwaukee filed a “Com¬ 
ment,” signed by the City Attorney, in the form of a 
resolution of the Common Council supporting the proposed 
assignment (J. App. 50-52). These “Comments,” showed 
on their face that the Mayor of Milwaukee had returned 
the resolution to the Common Council without his signa¬ 
ture. The resolution recited that existing allocations to 
Milwaukee were “inadequate” and that there was “real 
justification and merit for the reallocation .... so that such 


channel may be open to application by WISN (Hearst 
Radio Inc.).” (J. App. 51) 

On November 19, 1953, Hearst filed unverified replies 
to the four opposing pleadings. In its reply to Petitioner’s 
comments (J. App. 102-105), Hearst denied the allegations 
that Whitefish Bay is part and parcel of Milwaukee and 
that it could not be considered a separate and distinct 
integrated commnuity of its own, characterizing such al¬ 
legations as “completely erroneous.” In answer to the 
other allegations of Petitioner and the allegations of the 
Ultra High Frequency Association, Hearst argued that 
protection was sought from competition and that such pro¬ 
tection was not provided under the policy of the Com¬ 
munications Act. (J. App. 95, 102) 

In reply to the comments of WJIM, Inc. (J. App. 
97-99) and WOC-TV, (J. App. 99-102) Hearst con¬ 
tended in effect that changes in the Table of Assign¬ 
ments could and should be made so long as specified 
minimum separations were met. In addition, Hearst argued 
that WOC-TV should not be heard to complain about in¬ 
terference caused by the proposed assignment because 
WOC-TV had not previously complained about interfer¬ 
ence on its present Channel 5 caused by an existing separa¬ 
tion of 150 miles from a station on that channel in Chicago. 

On December 4, 1953, the Commission issued the Report 
and Order (J. App. 106-110) of which review is sought 
herein. The Commission declined to consider the loss of 
television service to communities and populations which 
would allegedly result from the proposed assignment but 
in effect held such factors to be irrelevant and immaterial. 
It concluded that the proposed assignment should be made, 
giving as the sole reason that it “would meet all minimum 
spacing requirements,” by measuring the pertinent 
spacings from Whitefish Bay. It treated the allegations 
made in the opposing comments of WOC-TV and WJIM- 
TV as an effort by existing stations to obtain private pro¬ 
tection from interference, and rejected such allegations by 
invoking language in Section 3.612 of its Rules to the 
effect that the extent of protection which may be claimed 
by existing stations in rule making proceedings to assign 
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channels is limited solely to the protection resulting from 
the minimum assignment separations prescribed elsewhere 
in the rules. 

The Commission summarized the allegations of Peti¬ 
tioner and the Ultra High Frequency Association, but 
ruled in effect that such allegations were irrelevant and 
immaterial, and treated these allegations as an effort by 
existing licensees to obtain protection of “private 
economic interests / 9 

The Commission concluded that the proposed assign¬ 
ment should be authorized because it would meet what it 
described as its “assignment requirements.” The Com¬ 
mission did not explain what assignment requirements 
were referred to, if any, other than the “minimum spacing 
requirements” previously referred to. This was the sole 
reason given to support the conclusion that the proposed 
assignment should be finalized. 

In regard to the requests for oral argument and the 
opportunity to present further evidence the Commission 
stated: 

“8. Nor do we see any necessity for extending the 
time for filing comments in this proceeding or for the 
holding of an oral hearing or oral argument. Adequate 
opportunity has been afforded all interested parties to 
participate in this proceeding, and lengthy comments 
have been submitted by both Midwest and the UHF 
Association. Oral argument or an oral hearing at this 
time is unnecessary and would serve no useful purpose 
. . .” (J. App. 115) 

On December 21, 1953, a Petition for Reconsideration of 
the foregoing action was filed with the Commission by the 
UHF Association (J. App. 116-124). On December 30, 
1953, an answer to this Petition was filed by Hearst (J. 
App. 124-126). 

On January 6, 1954, Petitioner filed in this Court (Case 
No. 12048), a Petition for Review of the foregoing Order 
and proceedings of the Commission and a Motion for 
Interlocutory Injunction and Temporary Restraining 
Order. On January 11,1954, an Opposition to said Motion 
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was filed by Respondents and on January 12, 1954, a Reply 
to said Opposition was filed by Petitioner. Hearst inter¬ 
vened and filed Oppositions to Petitioner’s Motion on 
January 12, 1954, and January 14, 1954, respectively; 
Cream City intervened and filed an Opposition to said 
Motion on January 13, 1954. Oral argument on Peti¬ 
tioner’s Motion was beard by this Court on January 14, 
1954. Petitioner filed a Reply to the Intervenors’ Opposi¬ 
tions on January 18, 1954. By order dated January 19, 
1954, the Court denied Petitioner’s Motion. 

On February 1, 1954, WJIM-TV intervened in Case No. 
12048. On February 3, 1954, the Commission filed the 
record in Case No. 12048. On February 11, 1954, the Com¬ 
mission released a Memorandum Opinion and Order, 
which had been adopted on February 10, 1954, denying the 
Petition for Reconsideration of the UHF Association. 
(J. App. 127-131) 

On March 3, 1954, the Commission filed a Motion to 
Supplement Record to include the UHF Association Peti¬ 
tion for Reconsideration, the Hearst answer thereto and 
the Commission’s Memorandum Opinion and Order deny¬ 
ing said Petition. An Opposition to this Motion was filed 
by Petitioner on March 11, 1954, and a Reply to said 
Opposition was filed by the Commission on March 15, 1954. 
After hearing argument, the Court, on March 19, 1954, 
issued an order granting this Motion “without prejudice 
to an incorporation of the aforesaid material in any new 
appeal which may be taken.” 

On April 5, 1954, a further Petition for Review (Case 
No. 12178) of the Report and Order and proceedings of 
the Commission under review in Case No. 12048, was filed 
in this Court by Petitioner (J. App. 2-28). On April 15, 
19, and 22, 1954, Cream City, WJIM-TV, and Hearst, 
respectively, intervened in Case No. 12178. On May 11, 
1954, on motion of the Respondents, Cases No. 12048 and 
12178 were consolidated for purposes of filing the record, 
briefs and oral argument. 
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STATUTES AND RULES INVOLVED 

Pertinent Sections of the Judicial Review Act of 1950, 
the Communications Act of 1934, as amended, and the 
Administrative Procedure Act, together with applicable 
rules and regulations of the Federal Communications Com¬ 
mission, are printed in the Annexes hereto. 

STATEMENT OF POINTS 

1. The Commission violated Sections 303 and 307(b) and 
acted arbitrarily and capriciously in failing (a) to consider 
factors which were pertinent to the questions of whether 
the public interest, convenience or necessity required the 
proposed assignment and whether a fair, efficient and 
equitable distribution of facilities among the several states 
and communities would result from such assignment; or 
(b) to give a rational basis for its action. 

2. In the light of the principles underlying its Table of 
Assignments and the admitted purpose of the assignment 
to serve the “Milwaukee area,” the Commission acted 
arbitrarily and capriciously in using Whitefish Bay instead 
of Milwaukee, as the point of reference for determining 
whether prescribed minimum distance separations were 
met. 

3. The Commission acted arbitrarily and capriciously 
and abused its discretion in denying the opportunity for 
oral hearing or argument to interested persons. 

SUMMARY OF ARGUMENT 

The scope of judicial review in the rule making proceed¬ 
ing herein is to determine whether the Commission con¬ 
sidered and properly applied all relevant criteria and con¬ 
siderations in the light of its statutory duties, acted with 
rational basis and consistent with the criteria established 
in its past decisions, and allowed adequate opportunity to 
interested persons to present relevant matter. 

In the proceedings leading to the decision referred to as 
the Sixth Report and Order the Commission adopted the 
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rule making procedure rather than the application 
(adjudicatory) procedure for assigning television channels. 
It recognized, however, that it could not properly fail to 
consider the well established factors that it had previously 
applied, and that in assigning channels by rule making 
it must apply these factors in determining 'whether public 
interest, convenience or necessity required the proposed 
assignment and whether a fair, efficient and equitable dis¬ 
tribution of facilities would result. Similarly there is im¬ 
plicit in this a recognition that in future rule making the 
factors pertinent to these statutory standards must be 
considered. 

In the proceedings under review the interested parties 
had shown that there was no need for the proposed assign¬ 
ment of Channel 6 to Whitefish Bay since it is part and 
parcel of and economically dependent on Milwaukee and 
the Commission had previously found that the assignment 
of a fourth VHF channel to Milwaukee was not warranted. 
It was shown that the proposed assignment of the 
channel would aggravate the competitive handicaps of 
FHF stations in Milwaukee and elsewhere, and would 
militate against the Commission’s recognized basic purpose 
in its assignment plan, namely the attainment of an equal 
competitive situation between UHF and VHF. It was 
further shown that the assignment proposed -would result 
in reduction of service to communities and persons in 
specified areas and a relative overabundance of service to 
persons in the Milwaukee area. 

The “basis and purpose” of the assignment made by the 
Commission is virtually impossible to ascertain from the 
Report and Order under review. "Whether the channel 
assignment ordered was one intended to serve "Whitefish 
Bay needs or Milwaukee needs is entirely unclear since the 
Commission’s decision does not deal in any way with the 
question of need in either place. Accordingly, the Report 
fails to meet the requirement in Section 4 (b) of the Ad¬ 
ministrative Procedure Act for “a concise general state¬ 
ment of the basis and purpose” of such rule change. 
"Whether the assignment was intended for Whitefish Bay 
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or Milwaukee the Commission’s determination is squarely 
at variance with previous decisions in which the Commis¬ 
sion had refused to assign an additional channel to com¬ 
munities of comparable size on the grounds that such cities 
had each been assigned a fair share of channels. Further, 
in many such past cases, the Commission had made an ex 
parte determination, in the light of its duty to provide a 
fair, efficient and equitable distribution of facilities, that 
other communities, then unknown and making no present 
demand for facilities, would not in the future be deprived of 
television facilities. But the Commission unlawfully failed 
to make a determination in the proceedings under review 
as to whether the proposed assignment to Whitefish Bay or 
Milwaukee would deprive other communities of television 
facilities, and arbitrarily failed to explain why its existing 
policy should not be applied or was inapplicable in the 
instant case. 

A striking parallel to the proceeding herein are the 
Harvey cases (9 R. R. 616; 9 R. R. 908) which the 
policy applied by the Commission to a virtually identical 
situation clearly precluded the action under review. Indeed, 
in that case facts and strong reasons showing need 
had been presented for the assignment of an addi¬ 
tional channel to Beverly Hills, whereas in the pro¬ 
ceedings under review no such facts or reasons were 
given to or relied upon by the Commission. Despite the 
facts and reasons shown by Harvey, the Commission had 
turned down his petition for rulemaking for assignment 
of an additional channel to Los Angeles on the ground that 
that city had been assigned its fair share of channels and 
the proposed assignment may deprive future communities 
of television facilities. Moreover, when a subsequent pro¬ 
posal was made by Harvey to assign a channel to Beverly 
Hills, showm to be a separate and distinct community 
within 15 miles of Los Angeles, the Commission again 
turned Harvey down stating the same reasons as it had 
given with respect to the proposed Los Angeles assignment 
and as an additional reason that Beverly Hills was re¬ 
ceiving adequate service from Los Angeles and could apply 
for a Los Angeles channel. As in the Harvey case, White- 
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fish Bay is within 15 miles of Milwaukee and could apply 
for a Milwaukee channel. 

The Commission also unlawfully held irrelevant and 
immaterial significant facts showing loss of service to 
communities and substantial areas and populations now 
being served by two existing television stations, WJIM- 
TV and WOC-TV, which would result from the proposed 
assignment. The Commission relied solely upon a con¬ 
clusion that specified minimum separations prescribed in 
its rules would be met. The rules in question, however, at 
most can lawfully be interpreted only to mean that exist¬ 
ing licensees and permittees are not entitled to claim that 
a separation which would meet the minimum distances is 
a modification of their license under the doctrine of the 
KOA case, F.C.C. v. National Broadcasting Company, 319 
U.S. 239. Such rules cannot validly be interpreted to 
permit the Commission to disregard the public interest 
consequences of the alleged loss of service that would 
result from an assignment. For, by its action herein, the 
Commission has predefined, by existing rule, the substan¬ 
tive public interest factors in future rule making proceed¬ 
ings in violation of Section 4(b) of the Administrative 
Procedures Act and the Commission’s duty to make rules 
“from time to time as public convenience, interest or 
necessity . . .” (Section 303 (r)) requires. The unlaw¬ 
fulness and arbitrariness of the Commission’s action is 
further indicated by the fact that the Commission had 
specifically rejected, in its Sixth Report & Order, a pro¬ 
posal that in the future, any channel could be applied for 
upon the single showing that minimum spacings in any 
community were met. 

The Commission improperly construed, as an effort to 
protect “private economic interests,” and should lawfully 
have considered, as relevant public interest questions, 
comments that the proposed assignment would seriously 
affect the ability of UHF stations in Milwaukee and else¬ 
where to compete adequately with VHF stations and would 
impede the growth of UHF. This determination is 
squarely at variance with the past policy expressly recog- 
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nized by the Commission in the Sixth Report and Order 
and in other specific cases to the effect that it was the pur¬ 
port of the assignment plan to achieve integration of UHF 
into a nationwide competitive television service. In Radio 
Wisconsin, 'Inc., 8 R. R. 467, 468-469, the Commission had 
expressly stated that “. . . considerations . . . relating to 
the competitive position of private broadcasters are 
appropriate for consideration in the assignment of 
channels,” and that “The ability of UHF stations to 
operate in the same market with the VHF stations, and to 
compete with such (VHF) stations, goes to the heart of 
our nationwide Assignment Table.” 

The Commission made an assignment purporting to 
serve Milwaukee but used Whitefish Bay as a point of 
reference to determine minimum mileage separations. 
This judgment was an erroneous and arbitrary application 
of its rules. The Table of Assignments is based upon the 
principle that assignments would be made to principal 
communities, because smaller communities within the out¬ 
lying area would receive service from the principal com¬ 
munity ; and if such smaller communities are located within 
15 miles of the principal community to which the assign¬ 
ments are made they are eligible to apply for any of such. 
It follows then, particularly in view of the admitted pur¬ 
pose of the channel to serve the “Milwaukee area,” 
that the reference point which should have been used was 
Milwaukee, the principal community, and if such reference 
point had been used, the proposed assignment could not 
have been found to meet the minimum distance separations. 

The arbitrariness of the use of Whitefish Bay as the 
reference point is further indicated by the fact that the 
Commission had previously refused to accomplish the 
identical result achieved by the action under review, when 
it had declined to assign Channel 6 to Milwaukee even 
though it had been shown that a transmitter site could be 
located to meet the specified separations. Moreover, in 
the proceedings under review it was shown that a station 
operating on the channel in question would result in the 
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same interference as would have resulted under the pro¬ 
posal previously denied. 

Since it is apparent that the use of Whitefish Bay as a 
reference point was for the obvious purpose of assigning 
an additional channel to Milwaukee, the Commission’s 
action is a patent circumvention of its own rules, and an 
effort to achieve indirectly, a result which would have been 
precluded directly. 

In the light of the nature of the proceedings, the Com¬ 
mission’s use of hearing procedures in past similar pro¬ 
ceedings, and the importance of the issues and facts pre¬ 
sented, the Commission abused the discretion conferred in 
Section 4 (b) of the Administrative Procedure Act in re¬ 
fusing oral hearing or oral argument with a curt state¬ 
ment that such hearing or argument “would serve no 
useful purpose.” Such refusal was unwarranted under 
the circumstances of the instant case because there were 
presented factors which the Commission had itself recog¬ 
nized went “to the very heart” of the television allocation 
plan; controverted questions of fact on relevant and 
material matters; facts showing threatened loss of service 
to other communities and to substantial areas; and an 
apparent departure from well-established Commission 
policy. 

ARGUMENT 

I 

The Court's Function in the Review of the Commission's Rule 
Making Proceedings Herein is to Determine Whether the 
Commission's Judgment Has Any Rational Basis, Is Based 
Upon a Fair Consideration of the Factors Underlying 
Statutory Standards and Was Made Following Procedures 
Giving Adequate Opportunity to Interested Persons to 
Present Surh Factors 

Congress, by establishing the Federal Communications 
Commission, and enacting the Communications Act, has 
shown an intention to establish a national communications 
policy. The principal statutory duty of the Commission in 
the television field is to provide for nation-wide television 
service. Cf. Section 1, Communications Act. 
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In delegating authority to the Commission, Congress set 
forth statutory standards to govern the Commission in 
performing its functions. Two of these standards are: 
“the public interest, convenience or necessity’’ (Section 
303) and “fair, efficient and equitable distribution” of 
radio service among the several states and communities. 
(Section 307 (b)). The meaning and nature of the Com¬ 
mission’s duty to apply these standards is to be defined not 
in the abstract but by the context of the act, particularly 
in the light of the basic statutory objective of providing 
an adequate national communications system. 

“In granting licenses the Commission is required to 
act ‘as public convenience, interest or necessity re¬ 
quires’. This criterion is not to be interpreted as 
setting up a standard so indefinite as to confer an un¬ 
limited power. Compare N.Y. Central Securities Co. 
v. U. S., 287 U.S. 12, 24. The requirement is to be 
interpreted by its context, by the nature of radio 
transmission and reception, by the scope, character, 
and quality of services, and where an equitable adjust¬ 
ment between States is in view, by the relative advan¬ 
tages in service which will be enjoyed by the public 
through the distribution of facilities.” Federal Radio 
Commission v. Nelson Brothers, Bond & Mortgage Co., 
289 U.S. 266, 285. 

Similarly, “Generalities unrelated to the living problems 
of radio communication of course cannot justify exercises 
of power by the Commission”. National Broadcasting Co. 
v. United States, 319 U.S. 190, 219. 

A body of precedent has developed in the Courts and 
the Commission with regard to the meaning and applica¬ 
tion of these standards. These precedents have given 
further meaning and understanding as to the nature of the 
Commission’s obligation in performing its functions. 

The proper function of judicial review of Commission 
actions is to determine whether the Commission has acted 
reasonably and has properly applied the standards. The 
Supreme Court clearly laid down the nature of the duty 
of the Commission in Federal Radio Commission v. Nelson 
Brothers Bond cund Mortgage Co., 289 U.S. 266, 276: 



“ Whether the Commission applies the legislative 
standards validly set up, whether it acts within the 
authority conferred or goes beyond it, whether its 
proceeding satisfy the pertinent demands of due 
process, whether, in short, there is compliance with 
the legal requirements which fix the province of the 
Commission and govern its action, are appropriate 
questions for judicial decision.” 

And most recently, in sustaining action taken by this 
Court,-the Supreme Court stated in F. C. C. v. R.C.A. Com¬ 
munications, Inc., 346 U.S. 86, 91: 

“Congress has charged the courts with the 
responsibility of saying whether the Commission has 
freely exercised its discretion within the vaguish, 
penumbral bounds expressed by the standard of public 
interest. It is our responsibility to say whether the 
Commission has been guided by proper considerations 
in bringing the deposit of its experience, the disciplined 
feel of the expert, to bear on applications for licenses 
in the public interest.” 

The Supreme Court has recently laid down the clear 
mandate that “reviewing courts must be influenced by a 
feeling that they are not to abdicate the conventional 
judicial function” in determining -whether an administra¬ 
tive decision is within reasonable grounds. Universal 
Camera Corp. v. N. L. R. B., 340 U.S. 474, 490. This 
responsibility of the court is necessary even if the agency 
purports to act on matters within its special competence. 
As the Supreme Court further stated: 

“The Board’s findings are entitled to respect; but 
they must nonetheless be set aside when the record 
before a Court of Appeals clearly precludes the 
Board’s decision from being justified by a fair 
estimate of the worth of the testimony of witnesses or 
its informed judgment on matters within its special 
competence or both.” Universal Camera. Corp. v. 
N.L.R.B., 340 U.S. 474, 490. (Italics supplied.) 


See also N.L.R.B. v. Pittsburgh S.S. Co., 340 U.S. 498; 
N.L.R.B. v. Hart Cotton Mills, 190 Fed. 2d, 964; High 


Grade Food Products Corp. v. R.F.C., 196 Fed. 2d, 738 
(1952); F.C.C. v. R.C.A. Communications, Inc., 346 U.S. 
86; S.E.C. v. Chenery Corp. et al., 318 U.S. 80. 

Despite the fact that the Commission may follow pro¬ 
cedures in certain rule making which falls short of oral 
hearings, sworn testimony, cross-examination, and other 
requirements pertaining to adjudication (See Section 4(b) 
Administrative Procedure Act), its actions must neverthe¬ 
less be tested by the foregoing criteria of judicial review. 
The principles enunciated in Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474, F.C.C. v. R.C.A. Communications, 
Inc., 346 U.S. 86, S.E.C. v. Chenery Corp. et al., 318 U.S. 
80, define also the scope of review of Commission action 
taken by rule making, as is apparent from the Supreme 
Court’s decision in R.C.A. v. Umted States, 341 U.S. 412, 
in which the Court held applicable the test in Universal 
Camera. In holding that the Commission’s order adopting 
rules for color television standards was not invalid, the 
Court referred to the “sufficiency of evidence to support 
the (Commission’s) order”, and found that the order had 
“evidential support”, and that the Commission’s deter¬ 
mination was not arbitrary or capricious since the Com¬ 
mission had heard and weighed “evidence on all sides”. 

If, then, the Commission’s action herein is without 
rational basis, and if the Commission has applied improper 
and erroneous considerations, has failed to consider criteria 
and considerations that are relevant; has, in the light of 
its own past decisions, been clearly inconsistent in applying 
such criteria and considerations; or has failed to allow 
adequate opportunity to interested persons to present 
relevant matter pertaining to such considerations, the 
court has a clear duty to reverse the Commission’s action 
as being in violation of the Commission’s statutory obliga¬ 
tions and as being arbitrary and capricious. Stated 
another way, the policy judgment which is involved in the 
Commission’s action under review cannot be permitted to 
stand if that judgment was arbitrary, capricious or an 
abuse of discretion within the meaning of Section 10(e) 
of the Administrative Procedure Act, which embodies the 


foregoing principles of judicial review, and if it has no 
reasonable relation in fact or as a policy matter, to the 
statutory duties of the Commission in the Communications 
Act to assign channels “as public convenience, interest, or 
necessity requires’’ (Section 303) and to provide a “fair, 
efficient and equitable distribution” of such channels. 
(Section 307 (b)). 
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The Commission Violated Sections 303 and Section 307(b) and 
Acted Arbitrarily and Capriciously in Failing to Consider 
Factors Presented to It Which Were Pertinent to the 
Determination of Whether the Public Interest, Conven¬ 
ience or Necessity Required the Proposed Channel As¬ 
signment and Whether a Fair, Efficient and Equitable 
Distribution of Facilities Would Result from Such Assign¬ 
ment. 

The Commission’s action was predicated upon the rule 
making powers conferred under Section 303. The Commis¬ 
sion’s authority to make channel assignments by rule 
making is clear. Peoples Broadcasting Co. v. United 
States, — App. D. C. —, 209, F. 2d 286 (1953); Logans- 
port Broadcasting Corporation v. United States, — App. 
D. C. —, 210 F. 2d 24 (1954). It is also recognized 
that distinctions are properly drawn between the exercise 
of rule making and adjudicatory functions. These dis¬ 
tinctions, however, cannot be utilized to support adminis¬ 
trative refusal to consider pertinent substantive public 
interest factors which the Commission would legally have 
been required to consider, under the mandate of the Act, 
if the questions involved in the rule making proceeding 
had arisen in adjudicatory proceedings having the same 
purpose. While the Commission may authorize assign¬ 
ment of television channels either by the rule making or 
the application (adjudicatory) method, this is not to say 
that if the Commission proceeds by the rule making 
method, it is authorized to disregard substantive public 
interest factors, or to refuse to allow interested persons 
an adequate opportunity to present facts and matters 


pertinent to such factors. Any view to the contrary 
would (1) be an invitation to evasion of the agency’s sub¬ 
stantive statutory obligations through the selection, by the 
agency’s own determination, of one procedural route to 
accomplish a desired result rather than another permis¬ 
sible route; (2) sterilize the right of interested persons to 
have pertinent views, evidence and argument considered; 
and (3) defeat the purpose of judicial review of adminis¬ 
trative rule making actions. 

• # • • • 

Prior to the Sixth Report (1 R.R. Part 3, 91:599) the 
Commission had followed the practice of assigning broad¬ 
cast station frequencies to particular communities and 
areas by the application or adjudicatory method. The 
Commission decided to utilize the rule making method, 
rather than the application method, in assigning television 
broadcast channels to communities throughout the United 
States, for three principal reasons: 

(a) To make possible, by construction of a Table of 
Assignments upon a nationwide basis, a more fair, efficient 
and equitable distribution of facilities than had resulted 
from the case by case process involved in the application 
method. (Para. 14) 

(b) To provide by a fixed reservation of channels that 
channels would not be preempted by larger communities 
to the detriment of smaller communities which cannot 
presently support television stations. (Para. 15) 

(c) To avoid time-consuming and complex individual 
licensing proceedings upon a multitude of conflicting 
demands among communities. (Para. 16) 

In the proceedings concluded by the Sixth Report, the 
Commission was confronted with the contentions that in 
departing from the traditional application method of 
assigning broadcast channels, it was acting in violation of 
the legal obligation under Section 307 (b) to make assign¬ 
ments of channels only by the application method; thqt the 
rule making method would deny interested persons the 
right to the statutory adjudicatory hearing required under 
Section 309; and by following rule making procedures, the 
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Commission could not give effect to the multitude of public 
interest factors relevant to the determination of a fair, 
efficient and equitable distribution of television broadcast 
service. 

In an Opinion Validity of Television Allocations, 7 R.R. 
371 issued following briefs and oral argument by the 
Federal Communications Bar Association and other 
parties, in support of the foregoing contentions, the Com¬ 
mission held that it was authorized under Section 303 to 
follow rule making procedures as an alternative to the 
application procedure. In answer to the above contentions 
the Commission stated as follows (p. 377): 

“This section (i.e. Section 307 (b)) is a statement 
of substantive policy that the grant of licenses shall be 
so made as to provide a fair, efficient, and equitable 
distribution of radio service. The section does not in 
terms prohibit the exercise of rule making power to 
accomplish this result. It must, furthermore, be inter¬ 
preted in the light of the specific language of Section 
303 that the Commission may determine the location 
of classes of stations or individual stations by rule 
making. The two sections can obviously be read to¬ 
gether, one as a standard to be applied in all cases, 
whether or not the Commission chooses to exercise the 
rule making authority in the field, and the other as a 
discretionary grant of authority to act by rule, if the 
public interest so requires.’’ 

In its Sixth Report (Para. 17) the Commission further 
answered these contentions as follows: 

“17. It is contended that the establishment of a Table 
of Assignments such as has been adopted herein does 
not provide sufficient flexibility in the assignment of 
channels as to enable us to recognize economic, geo¬ 
graphic, population and other pertinent differences 
between communities and areas . . . We find no 
merit in the contention that by the adoption of a Table 
we have generally or specifically disregarded any 
pertinent public interest factors. We have given 
parties a full opportunity to present comments and 
evidence with respect both to the basic principles and 
standards underlying the Table and with respect to 
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proposed assignments for specific communities. Par¬ 
ticularly, where parties did not think our proposed 
assignments were fair or equitable, or where they felt 
that we have improperly assigned channels to indi¬ 
vidual communities, they have been afforded an oppor¬ 
tunity to establish their contentions in this hearing. 
All these objections and the relevant comments and 
evidence have been most carefully considered in con¬ 
nection with our decision herein.” (Italics supplied.) 

It is clear from the foregoing that the Commission itself 
has recognized what is sound law, i.e. that assignment of 
channels by rule making is legally justifiable so long as 
due consideration is given in such proceedings to the same 
factors of public interest which are pertinent to determina¬ 
tions upon the same subject matter in adjudicatory pro¬ 
ceedings, and that, in such rule making proceedings a fair 
opportunity must be accorded to interested persons to 
present such factors. It is also clear that, in recognizing 
these premises as the proper foundation upon which 
channel assignments by rule making may legally be sup¬ 
ported, future channel assignments in individual rule 
making proceedings, such as the one under review, are 
legally justifiable only upon the same premises. 

In its Sixth Report, the Commission in making assign¬ 
ments to communities throughout the United States pur¬ 
ported to give recognition to a great body of administra¬ 
tive and judicial precedents which established the factors 
underlying the principle of a fair, efficient and equitable 
distribution of facilities. It was plainly recognized that 
no single pre-determined factor could be determinative of 
the desirability of channel assignment in any individual 
case. Under its discussion of “Assignment Principles,” 
the Commission enumerated so-called priorities upon which 
its proposed nationwide assignment plan, purported to be 
based. 3 (91:599, para. 63). These “priorities” however, 

3 These priorities were: 

“ Priority No. 1: To provide at least one television service to all 
parts of the United States. 

Priority No. 2: To provide each community with at least one televi¬ 
sion broadcast station. 
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were expressed in the broadest terms and did not purport 
to constitute a ready formula which would determine 
whether a particular channel assignment should or should 
not be made. Rather, the priorities served to provide 
general guiding criteria which would presumably be given 
proper weight and evaluation in any given instance, to¬ 
gether with technical factors and “economic, geographic, 
population and other pertinent differences between com¬ 
munities and areas. ,, (Para. 17). Indeed, in obvious 
recognition of the fact that the public interest concept 
could not be so circumscribed in the complex field of 
channel assignments, the Commission expressly repudiated 
any notion that any “single mechanical formula” could 
properly be applied in any given instance. The Commis¬ 
sion stated: 

“At the outset it should be clearly understood that 
no single mechanical formula was uitilized in the con- 
construction of the Table of Assignments. With the 
above priorities in mind it was necessary to recognize 
that geographic, economic, and population conditions 
vary from area to area and even within the boundary 
of a single state; the possibility of assigning channels, 
for example, may differ as between the northern and 
southern segments or between the eastern and western 
parts of the same state. It must be emphasized, there¬ 
fore, that in establishing the Table of Assignments it 
is not possible to follow a mechanical and rigid 
application of the basic principles or what was termed 
the ‘priorities’ in the Third Notice.” (Para. 65) 

In further recognition of the diversity of factors re¬ 
quired to be considered, the Commission emphasized the 
population of communities as “one of the important 

Priority No. 3: To provide a choice of at least two television services 
to all parts of the United States. 

Priority No. 4: To provide each community with at least two television 
broadcast stations. 

Priority No. 5: Any channels which remain unassigned under the 
foregoing priorities will be assigned to the various communities depend¬ 
ing on the size of the population of each community, the geographical 
location of such community, and the number of television services avail¬ 
able to such community from television stations located in other 
communities. ’ ’ 
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criteria,” 4 and the necessity for providing “healthy 
economic competition. ’ ’ 5 

In the consideration of specific channel assignments to 
particular communities, the Commission purported to 
apply the foregoing criteria and to consider in each case 
the specific facts of record which were pertinent to such 
criteria. 6 It is significant in this connection that in sus¬ 
taining the Commission’s action in the Sixth Report re¬ 
fusing to assign a channel to Logansport, Indiana, this 
Court, in Logansport Broadcasting Corp. v. F. Ci C., — 
App. D. C. —, 210 F. 2d 24, overruled a contention that 
the Commission had not considered relevant factors, 
stating: 

“It (the Commission) compared the populations of 
Logansport, Owensboro and Terre Haute; and in its 
Memorandum Opinion denying Logansport’s petition 
for rehearing it discussed the relative importance of 
these cities as evidenced by amount of retail and 
wholesale sales, number of retail and wholesale estab¬ 
lishments, the number of manufacturing establish¬ 
ments, the number of persons employed by manufac¬ 
turing establishments, and the dollar value of their 
manufactures.” 

The Commission also properly considered technical 
factors in determining the manner in which assignments 
could be made. (Para. 85-188). The avoidance of possible 
“interference” between stations which would tend to 
destroy the availability of service to such outlying areas 
was intended to be achieved by the principle of “assign¬ 
ment spacing requirements,” under which specified mini¬ 
mum distance separations were set up between communities 
to which channels were to be assigned. The Commission, 
however, explicity stated that, in the then state of the art, 
“interference” could not accurately be predicted even by 
the methods it used in determining proper spacings. (Para. 
91). Compliance with distance separations, moreover, were 

4 Para. 68. 

5 Para. 77. 

6 A complete enumeration of such instances would cover a substantial 
part of the so-called “City by Cities Decisions” portion of the Sixth Beport 
(Para. 248 through 981). 
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utilized as a means to an end (Para. 91), and there is noth¬ 
ing in the Sixth Report nor in any rule adopted pursuant 
thereto to the effect that this was the sole criterion to 
determine whether particular future assignments should be 
made. 7 

The foregoing discussion indicates that the diversity of 
the factors which the Commission considered encompassed 
those w’hich, as will be shown, it refused to consider in the 
instant case. 

In the proceeding under review, the Commission had be¬ 
fore it allegations of interested parties upon a substantial 
number of factors purporting to show that public interest, 
convenience or necessity would not be served by, and that 
recognized principles of a fair, efficient and equitable dis¬ 
tribution of television facilities militated against, the pro¬ 
posed channel assignment. In summary, these factors 
(more fully set out in the Statement of Case) -were: 

1. Whitefish Bay is purely a residential suburb of 
Milwaukee with no industry of its own, cannot be con¬ 
sidered a separate and distinct integrated community of 
its own but is part and parcel of Milwaukee and 
economically dependent upon it and, therefore, an assign¬ 
ment of a channel to that community cannot be justified on 
any basis of need. 

2. The purpose of the proposed assignment was in effect 
to provide an additional VHF station to Milwaukee for 
which no need existed and, in fact, the Commission had on 
previous occasions in effect found a lack of need when 
it had previously denied the requested assignment of 
Channel 6 to Milwaukee. 

3. The assignment of a fourth VHF channel to the 
“Milwaukee area” would have an adverse effect upon the 

7 The Commission stated: “... it was not intended that all requests 

for additional assignments should be granted solely because they met the 
minimum provided for in the Third Notice.” (Para. 114) The “Third 
Notice” reference is to the Notice of Proposed Rule Making preceding the 
Sixth Report and Order. While the quoted statement was made in the context 
of a Commission contention that certain separations proposed in that Notice 
did not preclude the final adoption of higher separations in certain areas, 
the statement is in principle applicable here. 
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rate of conversion of present television receivers in Mil¬ 
waukee and would aggravate the competitive handicaps of 
UHF stations on channels already assigned to Milwaukee. 

4. The factual situation upon which the Commission 
relied when it issued its Sixth Report and Order had 
changed in regard to the likelihood of the attainment of 
the desired equal competitive situation between UHF and 
VHF stations and such changed facts, if presented, would 
demonstrate that the proposed additional VHF assign¬ 
ment would militate against attainment of the desired 
objective. 

5. The assignment proposed would result in reduction 
of service to communities and persons in certain areas and 
a relative over-abundance of service to the persons to be 
served by the proposed assignment to the “Milwaukee 
area”. 

The Commission in effect held the foregoing factors to 
be irrelevant, apparently upon a newly conceived theory 
that in rule making proceedings, it could at its whim, dis¬ 
regard principles and factors which had in the past been 
considered most pertinent to the determination in question. 
Its entire reasoning is plainly illogical. Starting from the 
premise that an existing rule (Section 3.610) provided that 
future petitions for rule making will not be entertained 
unless it is shown that a proposed assignment would 
comply with a specified minimum mileage, and finding 
that the proposed assignment did meet that single require¬ 
ment (by measuring the distance using Whitefish Bay as 
the point of reference), the Commission concluded that the 
requested assignment should be authorized without regard 
to any other factors. Aside from its irrationality, this 
determination as will be shown, was in error, not only be¬ 
cause the Commission could not refuse to consider other 
pertinent statutory factors of public interest, but because 
the Commission thereby arbitrarily and capriciously re¬ 
pudiated the very basis and principles upon which its 
nationwide television assignment plan purported to have 
been constructed, and ignored previous specific determina- 


tions with which the instant determination is squarely in 
conflict. 


A. The Commission Unlawfully Failed io Consider the Factor of 
Need of the Assignment to Whitefish Bay or Milwaukee. 

At the outset it should be pointed out that it is virtually 
impossible to ascertain the “basis and purpose” 8 of the 
Commission’s decision in the Report and Order under 
review. On the one hand, the Order treats the channel 
assignment under consideration as one to Whitefish Bay. 
(J. App. 106,110) The Commission therefore, used, White- 
fish Bay rather than Milwaukee, as the applicable point 
of reference in measuring minimum distance separations. 9 
The arguments in the Hearst Petition for Rule Making, 
however, were based upon an alleged need for the assign¬ 
ment of an additional channel to the “Milwaukee area.” 
(J. App. 29, 30). The comment of the Common Council 
of the City of Milwaukee similarly was based upon the 
alleged need for the assignment of an additional channel 
to the “Milwaukee area”. (J. App. 50, 51). In its 
Report, the Commission recited these allegations (J. App. 
106), but since no reasons were given to support a need 
in either place, the Commission plainly straddled the 
fence as to whether it was considering the assignment as 
one to serve Whitefish Bav needs or as one to serve Mil- 
waukee needs. 10 Therefore, the Commission’s Report 

8 See Section 4 (b), Administrative Procedure Act. 

9 It is significant that the Commission’s Memorandum Opinion and Order, 
issued February 19, 1954 denying the TTHF Association’s Petition for Recon¬ 
sideration, the* Commission, in an obvious but futile attempt to bolster its 
final Report and Order stated that it had previously determined, (without 
having so found) that the assignment to Whitefish Bay was warranted “in 
order to provide that community with its first assignment and to make an 
additional VHF service available to the Milwaukee area”. 

10 This is a most significant distinction from the standpoint of determining 
“fair, efficient and equitable distribution of facilities.” If the assignment is 
to Whitefish Bay, the separate needs of that community were required to be 
weighed rather than the needs of Milwaukee. This principle was the very 
foundation upon which all the assignments in the Sixth Report were made. 
The Commission expressly made each assignment to specific communities 
and not to areas. See parargaph 68, Sixth Report Cf. WMAK, Inc., 
3 R.R. 694. It is clear that the assignment of a channel to a particular com¬ 
munity can have realistic significance only if the specific needs of that 
community are considered. Thus, it is plainly illogical and unreasonable 
to assign "a channel to Community A on the theory that a fair, efficient and 
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adopting the channel assignment in question can scarcely 
be deemed to meet the requirement in Section 4(b) for a 
concise general statement of the basis and purpose of that 
assignment. 106 

The Comments opposing the change, were clearly ap¬ 
plicable whether the assignment be considered one to 
Whitefish Bay or one to Milwaukee. Similarly whether 
the assignment is to be considered one to Whitefish Bay 
or one to Milwaukee, the action was flagrantly inconsistent 
with the Commission’s own past determinations in the 
Sixth Report and in subsequent decisions; and the arbi¬ 
trariness of this action is manifest from the Commission’s 
refusal to advert to, let alone consider its own recent deter¬ 
minations in a number of virtually identical situations. 

In WCAE, Inc., 8 RR 247, the Commission gave as reason 
for declining to assign an additional VHF channel to 
Pittsburgh that Pittsburgh had been treated in a manner 
similar to other cities “of comparable size and impor¬ 
tance. ’ ’ In its decision the Commission specifically pointed 
to assignments it had made to the top 25 cities in the 
country, in which the city of Pittsburgh (population 
676,806) proper ranked thirteenth and the city of Mil¬ 
waukee (population 637,392) proper fifteenth and each at 
that time had been assigned the same number of channels. 
The table further showed that four cities with larger 
I>opulations than Pittsburgh and Milwaukee had no greater 
number of assignments than 6 and four cities of larger 
population had no more than 3 VHF channels. 

The Commission’s decisions, in subsequent rule making 
proceedings to assign additional channels to the cities of 
Los Angeles and Beverly Hills are indistinguishable in 
any factual or legal respect from the Commission’ decision 
in the instant case, whether the latter decision is assumed 
to authorize a channel to Milwaukee or to WTiitefish Bay. 
Just a short time before the proceedings under review were 

equitable distribution of facilities requires such assignment and at the same 
time assume that that channel will be used for the primary purpose of serv¬ 
ing the needs of Community B. Cf. In re Daily Telegraph Printing Co., 9 
R. R. 322. 

10 a Cf. Eastern Publishing Co. v. F. C. C., 85 App. D. C. 33, 175 P. 2d 344. 
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instituted by the Hearst Petition, i.e., on July 6, 1953, 
the Commission rejected a proposal for rule making filed 
by Lawrence A. Harvey to assign an additional UHF 
channel to the city of Los Angeles. (9 R. R. 616) The 
showing there made by the petitioner was to the effect that 
“all minimum space requirements specified by the rules” 
would be met, and “no deletions or substitutions of chan¬ 
nels in any community” would be required. It was further 
shown that the proposed assignment would 

“further the development of UHF service by pro¬ 
viding an additional channel in (Los Angeles) ... to 
meet the demands therefor as evidenced by the appli¬ 
cations on file for channel 34 and will assist in bringing 
an additional early UHF operation in the area.” 

The Commission rejected the proposal stating as follows: 

“. . . by placing Channel 58 in Los Angeles . . . we 
would forestall the addition of channels in . . . the 
Los Angeles . . . area(s) which might, in the future, 
seek television facilities. Moreover, we cannot con¬ 
clude at this time that the ten channels in Los Angeles 
... do not constitute a fair and equitable assignment 
of the available television facilities to (Los Angeles). 
We do not, therefore, find that the public interest 
would be served by the short term expedient of adding 
an eleventh channel for Los Angeles ... at this time, 
at the risk of precluding future assignments to other 
communities”. 

Shortly thereafter, Lawrence A Harvey filed a new peti¬ 
tion in which he requested that a UHF channel be added 
to Beverly Hills, California. Harvey showed as follows: 

“. . . Beverly Hills is an incorporated city with a 
population of 28,901; that it has an independent gov¬ 
erning body, police, fire, and water departments; that 
no assignment has been made to this city; that a num¬ 
ber of cities of lesser population have been assigned 
television channels; that the proposed assignment 
conforms with the Commission’s Rules and would 
require no other changes in the Table of Assignments; 
that the proposed assignment would not preclude as¬ 
signments in nearby communities; and finally that the 
proposed assignment would result in a fair, efficient, 
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and equitable distribution of facilities in accordance 
with Section 307(b) of the Communications Act”. 

The Commission in a decision (9 R. R. 908) issued on 
August 25, 1953 just thirty-six days before the Hearst 
petition in the instant proceedings was filed, rejected this 
new petition and referred to its previous decision refusing 
to assign an additional UllF channel to Los Angeles and 
the reasons given therefor. It proceeded to give the fol¬ 
lowing reasons for denying the assignment: 

‘ ‘ The limitation on the possible assignment of channels 
to other communities that would result from an elev¬ 
enth assignment to Los Angeles would obtain equally 
from a first assignment to Beverly Hills. We recog¬ 
nize that Beverly Hills is a separate city. Nevertheless, 
Beverly Hills is completely surrounded by the City 
of Los Angeles and in our view the assignment of ten 
channels to the Los Angeles area will adequately 
serve the needs of Beverly Hills. This is so not only 
from the point of view of reception of service but also 
from the view of availability of transmission service 
since the Los Angeles channels are also available to 
Beverly Hills under the 15 mile rule. 1 ” 

i Section 3.607(b) reads in part as follows: 

“A channel assigned to a community listed in the Table of Assign¬ 
ments is available upon application in any unlisted community which 
is located within 15 miles of the listed Community.” 

The complete parallel of the facts before the Commission 
in the Los Angeles and Beverly Hills cases above described, 
with the facts in the rule making proceedings under review 
is most impelling. Indeed, in the Beverly Hills case, a 
substantial showing was made as to the character of that 
City as a community separate from Los Angeles, whereas 
in the instant case, no showing whatsoever had been made 
or relied upon by the Commission in support of its assign¬ 
ment of a channel either to Whitefish Bay or Milwaukee. 
In the instant case, moreover, the Commission ignored 
the facts that Whitefish Bav is a residential suburb of 
Milwaukee with a population of only 14,600; has no industry 
of its own; is economically dependent on Milwaukee; was 
part and parcel of Milwaukee; and that it would be served 
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by six channels which had been assigned to Milwaukee. 
In addition, under the same rule invoked against Harvey, 
an applicant for a Whitefish Bay station could apply for 
any of the channels that had been assigned to Milwaukee. 

The arbitrary and capricious nature of the Commission’s 
action is further shown by similar determinations made 
very shortly before the proceedings under review were 
instituted. In the same decision denying Harvey’s petition 
to assign a UHF channel to Los Angeles, (9 R. R. 616) 
the Commission turned down a similar petition to assign 
a UHF channel to St. Louis, a city of 856,796 population, 
to which seven channels had been assigned. The Commis¬ 
sion denied the St. Louis request, using the identical 
language used in turning down Harvey. 

Again using precisely the same reasons as in the Los 
Angeles case, the Commission on September 9,1954, denied 
a petition requesting assignment of an additional UHF 
channel to Cleveland, Ohio. United Broadcasting Company , 
9 R. R. 947. 

In the above-described Los Angeles, Beverly Hills, St. 
Louis and Cleveland cases, the Commission felt obliged, 
to make the ex parte determination that unspecified com¬ 
munities would not in the future be deprived of the use 
of television channels if the assignments requested -were 
made to Los Angeles, Beverly Hills, St. Louis or Cleveland. 
This determination w^as logical in view of the Commis¬ 
sion’s discard of the “demand” method in the television 
field as the procedure for making “fair, efficient and 
equitable” assignments. 11 See discussion supra at pp. 20 
to 23. Yet in the instant case, for reasons undisclosed 
in its Report and Order, the Commission did not even 
purport to consider the question of whether any communi¬ 
ties which do not now have a channel, would be deprived 
of the use of a channel by the proposed assignment to 
Whitefish Bay or Milwaukee. 

In the Report and Order under review, the Commission 
made the bare assertion that “the record in this proceeding 

ll Since it is hardly open to argument that hundreds of assignments made 
in the Sixth Report and the Commission’s rules, were not made upon the basis 
of determinations resolving existing present demands, it would merely be bur¬ 
densome to attempt here to enumerate all such instances. 
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supports the assignments”, but did not say what facts in 
the “record” it was relying on. To argue that the Com¬ 
mission had implicitly relied upon any showing of need 
made By Hearst or the Common Council of the City of 
Milwaukee, the only parties supporting the proposed 
assignment, is rather futile because not only were many of 
those allegations squarely controverted, 12 but there was 
not a single assertion in those pleadings purporting to 
show a need for an assignment either to Whitefish Bay or 
the “Milwaukee area”. Indeed, to the extent that the 
assignment purported to be one to supply Whitefish Bay 
needs, it was, anomalously enough, supported not by any 
authorized official, nor any community group, nor even any 
individual resident of Whitefish Bay, but by the Common 
Council of the City of Wilwaukee. 

Finally, the arbitrariness and capriciousness of the Com¬ 
mission’s action is manifest from the fact that it gave no 
reason whatsoever why the policies in its previous cases 
should not be applied or why they were inapplicable in 
the instant case. 

B. The Commission Unlawfully Failed to Consider Facts Showing 

that the Proposed Assignment Would Deprive Other Communities 

and Areas of Service. 

In the proceedings under review, the Commission had 
before it allegations of fact which showed that the pro¬ 
posed assignment would result in loss of service to several 
communities and substantial areas and populations. Such 
allegations were made by Petitioner (J. App. 102) and 
were detailed in verified engineering statements submitted 
with the comments of television stations WOC-TV, and 
WJIM-TV. (J. App. 62-67, 76-91). Yet, the Commission, 
again in violation of its duty under established standards, 
held irrelevant and immaterial significant facts demonstrat¬ 
ing that a relative overabundance of service would result in 

12 For example (1) the allegation that no community would be deprived 
of service (J. App. 29) which was controverted by the allegations of 
WOC-TV (J. App. 75), WJIM-TV (J. App. 60-61) and Petitioner (J. 
App. 54); (2) the allegation that Whitefish Bay was a separate and distinct 
community (J. App. 102) which controverted the allegations of Petitioner 
(J. App. 55). 
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the areas and communities receiving service from the 
added VHF station, and that service in other areas having 
a lesser number of services would be reduced. Cf. Demo¬ 
crat Printing Co. v. F.C.C., 91 App. D. C. 92, 202 F. 2d 298. 
In this instance, the Commission was not even called upon 
to make an ex parte determination to determine the effect 
of the proposed assignment upon service to unspecified 
communities or areas since the deprivation of service al¬ 
leged w r as to present , specifically defined areas and pop¬ 
ulations. 

The Commission stated that minimum distance separa¬ 
tions prescribed in its rules (Section 3.610) would be met. 
It then held that because the minimum separations w’ere 
met, Section 3.612 precluded consideration of the loss of 
service alleged by WOC-TV and WJIM-TV. But the 
Commission’s reliance on Section 3.612 in the situation 
before it, was completely misplaced. A reasonable inter¬ 
pretation of that rule is that existing licensees or per¬ 
mittees are not entitled to claim that a separation which 
meets the minimum specified distance separation results 
in a modification of their licenses entitling them to a hear¬ 
ing under the doctrine of the KOA case, F.C.C. v. National 
Broadcasting Company, 319 U. S. 239. 

As discussed below, the rule does not and could not 
validly be interpreted to preclude consideration, in future 
rule making, of the substantive public interest effects of 
proposed channel changes. At the most, the Commission 
would have been warranted in invoking the rule if a con¬ 
tention of modification of the licenses of WJIM-TV and 
WOC-TV had been made for the purposes of supporting a 
claim to the statutory hearing guaranteed by Section 316 
of the Act and the KOA decision. But such was certainly 
not the basis upon, or purpose for which, the facts relating 
to loss of service resulted in the WJIM-TV and WOC-TV 
comments were presented to the Commission. For neither 
of these comments claimed a modification of license or 
permit. Therefore, in interpreting the comments of WJIM- 
TV and WOC-TV as a claim of private right to protection 
from interference rather than as factual allegations going 
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to pertinent public interest considerations, the Commis¬ 
sion acted arbitrarily, capriciously and unreasonably. 

It may be contended that the Commission intended to 
imply what it did not clearly state, i.e., that the alleged 
loss of service would conclusively be presumed either to 
be non-existent or, if considered to exist, would have no 
relevance or materiality to the public interest. But such 
a contention is tantamount to an assertion that the Com¬ 
mission may predetermine and delimit by existing rule the 
substantive public interest factors controlling future rule 
making. It is clear that a rule delimiting or predefining 
substantive licensing standards to be applicable in the 
consideration of applications in future adjudicating pro¬ 
ceedings may validly be adopted by the Commission. 
National Broadcasting Co. v. United States , 319 U. S. 190. 
But to carry this doctrine into the realm of future rule 
making proceedings is to render meaningless the very 
function of rule making. Such a doctrine applied here 
would frustrate the plain purpose of rule making expressed 
in Section 4(b) of the Administrative Procedure Act, by 
rendering sterile the right therein given to interested per¬ 
sons to present “relevant matter”, and would be violative 
of the Commission’s duty under Section 303 of the Com¬ 
munications Act to make rules “from time to time, as public 
convenience, interest or necessity requires”. 

Obviously, if the relevance of matter in rule making 
proceedings can be predetermined by previous rule, the 
rule making proceedings under review were a futility from 
the outset. For if it had been predetermined by rule in 
the instant case (1) that loss of service would be conclu¬ 
sively presumed to be non-existent when prescribed mini¬ 
mum separations are met; or (2) that if such loss of serv¬ 
ice did exist, it was irrelevant or immaterial to a determina¬ 
tion of whether public interest would be served; and (3) 
that once such separations are shown to have been met, 
no other consideration is to be considered material or rele¬ 
vant to the public interest, meaningful rule making pro¬ 
ceedings purportedly to determine whether the proposed 
assignment should be made were useless. 
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The anomaly of the Commission’s position is apparent 
from the fact that, upon its premises as to the pertinent 
factors required to be considered, its invitation to inter¬ 
ested persons to submit comments was meaningless- For 
the result sought could have been achieved without invit¬ 
ing comments, but by the simple process of measuring dis¬ 
tances through utilization of mechanical instruments (i.e., 
a map, with a mileage scale, and a compass or ruler). Or 
it would have been much simpler if it had a rule which 
states that applications will be entertained for a station 
in any community which is shown to meet the specified 
mileage separations. 

The flagrant irrationality of the Commission’s action is 
vividly demonstrated by the fact that it rejected precisely 
such a rule which had been proposed in connection with its 
Sixth Report. There the Commission, in refusing to adopt 
such a proposal by WTAG, Inc., gave as the reason, that 
such proposal was “inconsistent with the basic functions 
and purposes of the Assignment Table.” (Para. 204, 
footnote 49). 

In the light of the Commission’s past determinations, 
the Commission could not reasonably refuse to consider 
whether insistence on wider separations would serve the 
public interest upon the facts presented in the instant case. 
The Commission had stated in the Sixth Report: 

“Where the pros and cons hang in even balance we 
deem it desirable if not imperative to tip the scales 
in favor of wider separations.” (Para. 113) at 91:636. 

And throughout the Table of Assignments then adopted, 
the desirability of separations considerably in excess of the 
prescribed minima had been recognized. In his dissent 
(1 R. R. Part 3, 91:599,1048) Commissioner Jones analyzed 
the assignment spacings made in this Table, and pointed 
out that except for a very few instances, spacings in Zone 
1 for Channels 2-6 were far in excess of the 170 mile co¬ 
channel minimum and that the median spacings shown in 
Zone 1 for such channels was 250 miles (p. 1055). Com¬ 
missioner Jones further pointed out: 
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“Approximately •% of 1% of all VHF assignments 
are less than 175 miles. In Zone 1 only 4% of station 
separations are 170 miles or less and only 8% are 
180 miles or less. In the entire country only 7% of 
all the co-channel separations are 195 miles or less.” 
(Vol. I, Part 3, RR, page 91:1055) 

The foregoing considerations were aptly set forth in the 
comment filed in the proceedings under review by WJIM- 
TV, Intervener herein (J. App. 60-61). 

“4. Meeting the mileage separation requirements is 
necessary but certainly not sufficient for a proposed 
new channel assignment. Any process of allocation 
must give due weight both to service considerations 
and to economic, social and related factors, including 
injury to an existing station and service, and cannot 
be limited to the mechanical application of any rule of 
mileage separations. Failure to provide by rule for 
a ‘normally protected contour’ does not eliminate that 
obligation. There must be a halt to new allocations— 
even if permissible on a mileage basis—where an exist¬ 
ing service will be decimated. 

“In the instant case, there is a proposal which will 
add a fourth VHF (and seventh) service to Milwaukee, 
but which will also cause substantial injury to an 
existing service—already seriously curtailed by inter¬ 
ference from existing sources—that is rendered by 
the sole VHF station in the Capital City of Michigan 
and, indeed, all of central Michigan. Contrary to the 
basic principles underlying the allocation plan, the 
addition of Channel 6 to Milwaukee, with the potential 
high tower and resulting increased interference, will 
jeopardize the successful continuance of a service, 
which is located in a moderately-sized city far removed 
from other large centers of population, and the via¬ 
bility of which rests upon broad-area coverage.” 

The Commission, therefore, should have weighed rela¬ 
tively the public loss of service by the communities and 
areas against the gain of service to other areas resulting 
from the proposed assignment. Cf. Democrat Printing 
Company v. FCC, 91 App. D. C. 92, 202 F. 2d 298. 
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C. The Commission Unlawfully Failed to Consider Fads Showing 

ihal the Proposed Assignment Would Result in Diminution of 

Effedive Competition. 

In the Sixth Report, the Commission had expressly stated 
that the assignment plan for UHF channels was coordi¬ 
nated with and made complementary to the VHF assign¬ 
ment plan and that twelve VHF channels are not sufficient 
to meet the objective of providing television service to 
all the people. (Para. 67, 197) The Commission explicitly 
recognized that the goal of its assignment plan was a 
“nationwide competitive television service, in which sta¬ 
tions in both the UHF and VHF bands will constitute 
integral parts.’’ Admittedly, “healthy competition” was 
a primary purpose of that plan. (Para. 77) 13 (Para. 200) 
In order to facilitate attainment of this goal, the Commis¬ 
sion adopted rules which permitted UHF stations to use 
greater power to provide coverage expected to be equal to 
that of VHF stations. (Para. 149-150) In WCAE, Inc.. 
8 R. R. 247, 250, the Commission stated: 

“... As we pointed out in our Sixth Report and Order, 
the 12 VHF channels which are available for assign¬ 
ment are not adequate to provide a nationwide tele¬ 
vision service. The establishment of such a service, 
to the end that the greater number of persons may be 
provided with television service, is dependent upon 
the full utilization of the UHF and the dispersion of 
the VHF and UHF as widely as possible among the 
several states and communities.” 

Elsewhere in the Sixth Report, the Commission implicitly 
recognized the need of UHF stations in order to provide 
the requisite number of stations for effective competition. 
(Para. 77, 194, 195, 197) 14 

The competitive handicaps with which UHF stations in 
large markets would be confronted vis-a-vis VHF stations, 
largely as a result of the high degree of saturation of 

13 See Sanders Bros. v. F.C.C., 309 U.S. 470, 475, in which the Supreme 
Court expressly recognized that where loss of existing service to the public 
might result from authorizing additional stations, such a consequence would 
be pertinent to the public interest. 

14 Cf. Hcarst Radio Inc., 8 R. R 634 at 639, footnote 10. 
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television receivers not equipped to receive UHF signals, 
and the unavailability of transmitting equipment capable 
of achieving coverage comparable to that of competitive 
VHF stations, were problems of serious concern at the time 
of the Sixth Report. The Commission, however, resolved 
these problems by finding in the Sixth Report that there is 

“abundant evidence as to the feasibility of adapting 
existing receivers or building new ones which will 
be capable of receiving signals on all television chan¬ 
nels.” (Para. 200, footnote 47.) 

and that 

“it will be possible to operate stations in the UHF 
band by the time authorizations are issued for such 
stations. Further, there is no reason to believe that 
American science will not produce the equipment nec¬ 
essary for the fullest development of the UHF.” 
(Para. 199) 

The relevance of factors pertaining to the competitive 
position of television stations in the assignment of channels 
was indisputably established by the Commission’s decision 
in Radio Wisconsin Inc., 8 R. R. 467. In that case, the 
Commission denied a request that the assignments made 
to Madison, Wisconsin in the Sixth Report be reconsidered 
so that instead of intermixing commercial VHF and UHF 
channels in that city, VHF channels be assigned for com¬ 
mercial broadcasting and a UHF channel assigned for 
educational broadcasting. The purpose of this proposal 
was to remove the competitive difficulties of UHF stations 
under the intermixed assignment previously made. In 
denying this request the Commission stated (p. 468): 

“We recognize that the considerations raised by peti¬ 
tioner relating to the competitive position of private 
broadcasters are appropriate for consideration in the 
assignment of channels. ...” 

In the same decision, the Commission further stated: 

“The ability of UHF stations to operate in the same 
market with the VHF stations, and to compete with 
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such stations, goes to the heart of our nationwide 
Assignment Table. For the Assignment Table we 
have adopted is predicated upon the utilization of 
both UHF and VHF stations in the same market and 
in competition with one another .. 

It is clear, therefore, that ability of UHF stations to 
compete effectively with VHF stations in the same markets 
was a factor which had been administratively recognized in 
the assignment of television channels. The relevance of 
this factor to the public interest was made clear in the 
comments filed by Petitioner and the UHF Association in 
the proceedings under review. It was shown that the 
addition of a fourth VHF channel to Whitefish Bay or 
the “Milwaukee area” would aggravate the serious com¬ 
petitive handicaps of UHF stations in the area and by 
thus endangering the ability of those stations to operate, 
effective competition in the area would be reduced. 1 ’' 

In addition, a reasonable opportunity was sought to 
present to the Commission pertinent facts with respect 
to the non-availability of adequate UHF receiving and 
transmitting equipment which was expected to enable UHF 
stations to compete more effectively with VHF stations. 
Here too the relevance of such facts to the proposed as¬ 
signment was clear. For the purpose of these facts was 
to establish that the competitive handicaps of UHF sta¬ 
tions in Milwaukee and elsewhere should not be aggra¬ 
vated as a matter of public interest by adding more VHF 
assignments to that area. And, it was alleged, current 
facts were being developed, which could be presented in 
a reasonable time, bearing upon such matters. 

However, as in the case of the WJIM-TV and WOC- 
TV comments, the Commission chose to construe these 
allegations as claims to protection of “private economic 
interests.” In doing so, it tacitly repudiated its own previ¬ 
ous express recognition of the relevance of such factors 
in the assignment of channels, without even attempting 

is It is most significant that almost immediately after the adoption of the 
Report and Order under review, Intervenor Cream City herein, then the 
permittee on UHF channel 31 in Milwaukee, surrenderd its permit and filed 
application for Channel 6. (Statement of Facts, supra pp. 2-3). 
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to explain why such factors were inapplicable in the in¬ 
stant case. Accordingly, its action must be held violative 
of its duty under Section 303 of the Act, and arbitrary and 
capricious. 

Ill 

The Commission's Use of Whitefish Bay Instead of Milwaukee 
as the Point of Reference to Determine Whether the 
Specified Minimum Distance Separations Were Met by the 
Proposed Assignment Was Arbitrary, Capricious and 
Unreasonable 

Under Section 3.610 of the Commission’s Rules (An¬ 
nex B), specified minimum co-channel distance separa¬ 
tions are set up which purport to govern existing channel 
assignments for purposes of future assignments by rule 
making. The specified applicable distance to be met, in 
the instant case, i.e. the distance applicable to assign¬ 
ment of Channel 6 in Zone 1, in which both Whitefish Bay 
and Milwaukee are located, is a minimum of 170 miles 
to any other assignment in other communities or stations 
on the same channel. 

Under Section 3.611 (a) (2) of the Commission’s Rules 
(Annex B), it is prescribed, in effect, that for purposes 
of future rule making, the applicable distance shall be 
measured between the post office in the community to 
which the channel is proposed to be assigned and the lo¬ 
cation of existing stations on the same channel in other 
communities. 

In the instant case, the critical distance separation 
which was required to be met was 170 miles from the 
transmitter site of WOC-TV, Davenport. It is readily 
conceded that if the distance is measured from the post 
office in Whitefish Bay to the WOC-TV site, the 170 mile 
distance separation is met. The Commission, in its Re¬ 
port and Order, acting upon the showing of the distance 
from V 7 hitefish Bay in the Hearst Petition for Rule 
Making, in effect found that the requirements of Sections 
3.610 and 3.611 (a) (2) would be met. 

The use of Whitefish Bay as the measuring point would 
be sound and reasonable if in fact the assignment in ques- 


tion was one to Whitefish Bay as a community. But the 
incongruity of the Commission’s use of Whitefish Bay 
as the point of reference is manifest from its obscure 
determination which, if it is to be construed as one to 
assign the channel to the “Milwaukee area,” 16 would 
logically have called for measurement of the distance to 
WOC-TV’s site from the Post Office in Milwaukee. Had 
the Commission used the Milwaukee point of reference, 
it would necessarily have found that the prescribed mini¬ 
mum distance would not be met for, measured from that 
point, the distance is 167 miles. 

The Commission’s Rules must be read in the light of 
the principles underlying the Table of Assignments as 
set forth in the Sixth Report. It is plain that the Table 
Tvas constructed upon the foundation that when channels 
were to be assigned for service in metropolitan areas 
such as Milwaukee, the assignment would be made to the 
principal community in such areas and assignments would 
not separately be made to smaller communities in such 
areas. This was based upon the theory that such smaller 
communities would receive service from the principal 
community. But to assure that the smaller communities 
in such areas would not be deprived of their own local 
outlet to serve distinct community needs which could be 
shown, an express provision was made in Section 3.607 
(b) (Annex B) of the Rules that the channels assigned to 
the principal community would be available, upon appli¬ 
cation, in any community located within 15 miles of the 
principal community. American-Republican Inc., 9 
R. R. 199, 201. Thus, in the instant case, prior to the 
assignment made in the Order under review, an applica¬ 
tion for a station to serve distinct needs of Whitefish 
Bay on any of the channels theretofore assigned to Mil¬ 
waukee was permissible under Section 3.607 (b). 

The arbitrariness of the Commission’s application of 
Sections 3.610 and 3.611 (a) (2) is further manifest from the 

16 While it is virtually impossible to ascertain, from either the Report and 
Order assigning the channel or the Memorandum Opinion later issued deny¬ 
ing the UHF Association Petition for Rehearing, just what the nature of 
the assignment is, the Commission vaguely implied that the channel was 
being assigned to both Whitefish Bay and Milwaukee. (J. App. 106, 110) 
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facts, alleged in the comments before it, that the Com¬ 
mission had previously refused to accomplish the iden¬ 
tical result proposed in the Hearst Petition for Rule 
Making. WOC-TV Comments, J. App. 74; Petitioner’s 
Opposition, J. App. 54; Sixth Report, para, 522 (j); 
Hearst Radio, Inc. 8 R. R. 634, 638. At the time of 
the Sixth Report, the Commission had before it a 
proposal to assign Channel 6 to Milwaukee and in re¬ 
fusing to make such assignment relied upon the fact that 
it would result in a separation from WOC-TV of 167 
miles measured from the Post Office in Milwaukee. It 
had been shown in that proceeding that the transmitter 
site of a station on Channel 6 could be located so as to 
meet the minimum 170 mile separation. The Commission 
refused to accept this argument because of its decision 
that the applicable point of reference was the Post Office 
of the City of Milwaukee and not a proposed transmitter 
site (Para. 572 (j)). See also WCAE, Inc. 8 R. R. 247, 251. 

In its comments opposing the proposed assignment, 
WOC-TV pointed out that virtually the same interfer¬ 
ence situation would result with respect to WOC-TV by 
the proposed assignment as the Commission had refused 
to permit previously in refusing to assign Channel 6 to 
Milwaukee under the proposal to locate a transmitter so 
as to meet the 170 mile separation. (J. App. 79.) Yet 
the Commission, completely ignored these allegations 
and did not even attempt to square its action with its 
previous action. 

It is clear, therefore, that the Commission, in order to 
arrive at a particular result, so distorted the plain pur¬ 
pose of its rules as to render those rules devoid of ration¬ 
ality as applied to the situation on hand. Moreover, the 
result arrived at is plainly a circumvention of its rules, 
when considered in the light of the principles implicit in 
its previous determinations. 

In the final analysis, the Commission’s strained efforts, 
by obscure wording of its Report and Order, to expound 
an unexplained and new theory of an assignment to 
Whitefish Bay or the “Milwaukee Area” revealed a plain 
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purpose to make an assignment to the city of Milwaukee 
which could not have been made without flagrant viola¬ 
tion of its own rules if the true purpose of assigning a 
channel to Milwaukee had been openly recognized. It is 
to be noted that the Commission had previously dealt 
severely with an effort to obtain assignment of a channel 
upon representations of need therefor in a particular 
community when the purpose of the requested assignment 
was in fact to enable the petitioner there to apply for its 
use in another community. Daily Telegraph Printing Co., 
9 R. R. 382. 

It is respectfully submitted that the Court should look 
beyond the patent circumvention involved in the instant 
case in determining whether there is rational basis for 
the Commission’s action. 17 


IV 

The Commission Acted Arbitrarily and Capriciously and 
Abused Its Discretion in Denying the Opportunity for 
Oral Hearing or Argument to Interested Persons 

Section 4 (b) of the Administrative Procedure (Annex 
A) provides that in proceedings involving proposed rule 
making in which a hearing is not required by statute 

“. . . the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their 
basis and purpose ...” 

During legislative consideration of the predecessor of 
the foregoing provision, it was stated that 

“. . . Considerations of practicality, necessity, and 
public interest . . . will naturally govern the agency’s 

17 In the instant case, as pointed out in the Petition for Review, the Hearst 
application for Channel 6, filed after the issuance of the Order under Review, 
is actually for a station in Milwaukee, and no part of the proposed station, 
is to be located in Whitcfish Bay. (J. App. 20, 21) 
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determination of the extent to which public proceed¬ 
ings may be carried. Matters of great import, or 
those where the public submission of facts will be 
either useful to the agency or a protection to the pub¬ 
lic, should naturally be accorded more elaborate public 
procedures. The agency must keep a record and 
analyze and consider all relevant matter presented 
prior to the issuance of rules . . . ,,1S 

It is clear that even though a formal statutory hearing 
may not be required, Section 4 (b) was intended to give 
to administrative agencies a discretion as to the proced¬ 
ure to be followed in proposed rule making, but a dis¬ 
cretion which must be exercised reasonably in the light 
of the nature of the rule change involved. It is our con¬ 
tention that in refusing to allow an opportunity for the 
submission of oral evidence, or at least for oral argument, 
under the circumstances presented in the instant case, the 
Commission grossly abused the discretion conferred upon 
it in that section. 

The opportunity of filing comments does permit partici¬ 
pation and provide necessary information to the Commis¬ 
sion to a degree which may be sufficient in many rule mak¬ 
ing proceedings. However, if the issues presented in com¬ 
ments pertain to significant public interest factors, which 
would affect the nationwide communications system, pre¬ 
sent important questions of law and fact, point to the neces¬ 
sity of adducing a great number of facts which cannot con¬ 
veniently be presented in written comment form in the 
time allowed for comment, and if significant allegations in 
the comments are in controversy, the exercise of reason¬ 
able discretion would appear to require oral hearing or 
oral argument. 

The Commission has recognized this obligation in other 
rule making proceedings. Thus, among the many rule 
making proceedings in which oral hearing or oral argu¬ 
ment was held are: Editorializing by Broadcast Licen- 

i# From the Report on S. 7 by the Committee on the Judiciary of the House 
of Representatives, contained in Administrative Procedure Act, Legislative 
History, 79th Congress, 2d Scss., Senate Document No. 248 at p. 259. 
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sees, 1 R. R. Part 3, 91:201; Promulgation of Rules Gov¬ 
erning Broadcasting of Lottery Information, 1 R. R. Part 
3, 91:231; Color Televison, 1 R. R. Part 3, 91:261 and 
91:441. 

More specifically in point is the Commission’s past 
recognition of the necessity for hearing sworn testimony 
in regard to the assignment of channels by rule making. 
The proceedings which preceded the Sixth Report were 
initially ordered to be held before the Commission en 
banc in hearings at which oral testimony would be and 
was in fact taken. 1 R. R. Part 3, 91:599, paragraph 1-8. 
In a conference called by the Commission, the Commis¬ 
sion obtained consent of the parties to a procedure for 
the submission of sworn written testimony in lieu of oral 
hearing. (Para. 9, 10) See also Commission Order of 
July 25, 1951 (FCC-739). 

In the proceeding herein, the Commission in its Notice 
of Proposed Rule Making had said that “if any comments 
appear to warrant the holding of a hearing or oral argu¬ 
ment, notice of the time and place of such hearing or 
oral argument will be given.” 

It is difficult to conceive of a situation which more 
clearly warranted the “holding of a hearing or oral argu¬ 
ment” than the one presented to the Commission by the 
comments in the instant case. Controverted questions of 
fact were presented; an apparent departure from well- 
established Commission determinations were involved in 
the proposal; it was earnestly urged that there was at 
stake the continuance of effective competition between 
UHF and VHF stations, a matter which the Commission 
had itself stated went “to the very heart” of its tele¬ 
vision allocation plan; 19 a threatened loss of television 
service to specified communities and areas had been 
forcefully shown; and the proponents of the proposed 
assignment had, on the other hand, given virtually no 
facts or sound reason therefor. Indeed, if the Commission 
had been disposed to follow the policy established under 


19 Radio Wisconsin, Inc. 8 RR 467, 469. 
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the identical situation presented in the Beverly Hills 
case, 9 R. R. 908, it would have been clearly warranted 
in denying the requested assignment, merely citing that 
case. Instead, despite the most substantial questions pre¬ 
sented in the comments, it authorized the assignment, in 
a decision which is devoid of rational basis, and in which 
it summarily rejected the requests for oral hearing or 
oral argument with no more explanation than its curt 
statement: “Oral argument or an oral hearing at this 
time is unnecessary and would serve no useful purpose.” 

It is respectfully submitted that under the circum¬ 
stances here presented, the Commission grossly abused its 
discretion and failed to accord interested persons an ade¬ 
quate opportunity to participate in the proceedings to 
present relevant matter. (Section 4 (b), Administrative 
Procedure Act.) 

* • * # * 

CONCLUSION 

For the foregoing reasons, the Commission’s Report 
and Order under review should be held to be in violation 
of law and arbitrary and capricious, should be set aside, 
and the proceedings should be remanded to the Commis¬ 
sion for the purpose of giving effect to the Court’s 
decision. 

Respectfully submitted, 

Benedict P. Cottone 
1631 K Street, N. W. 
Washington 6, D. C. 

Philip M. Baker 
Woodvrard Building 
Washington 5, D. C. 

Chester C. Shore Attorneys for Midwest 

Woodard Building Broadcasting Company. 

Washington 5, D. C. 

Lucas and Thomas 

1025 Connecticut Ave., N. W. 

Washington 6, D. C. 

Of Counsel. 

July 29, 1954. 



48 


ANNEX A 

Pertinent provisions of the Administrative Procedure 
Act, 60 Stat. 237, 5 USC 1001 et seq. are as follows: 

Rule Making 

Sec. 4 

• * • 

(b) Procedures. —After notice required by this sec¬ 
tion, the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their 
basis and purpose. Where rules are required by stat¬ 
ute to be made on the record after opportunity for an 
agency hearing, the requirements of sections 7 and 8 
shall apply in place of the provisions of this sub¬ 
section. 

Judicial Review 


# • • 

Sec. 10. Except so far as (1) statutes preclude judi¬ 
cial review or (2) agency action is by law committed 
to agency discretion— 

(a) Right of Review.— Any person suffering legal 
wrong because of any agency action, or adversely 
affected or aggrieved by such action within the mean¬ 
ing of any relevant statute, shall be entitled to judicial 
review thereof. 

* * • 

(e) Scope of Review. —So far as necessary to de¬ 
cision and where presented the reviewing court shall 
decide all relevant questions of law, interpret consti¬ 
tutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings, and con¬ 
clusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of 
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statutory right; (4) without observance of procedure 
required by law; (5) unsupported by substantial evi¬ 
dence in any case subject to the requirements of sec- 

♦ tions 7 and 8 or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) un¬ 
warranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall 
review the whole record or such portions thereof as 
may be cited by any party, and due account shall be 
taken of the rule of prejudicial error. 

* # * * 

Pertinent provisions of the Communications Act of 1934, 
as amended July 1952, 48 Stat. 1064, as amended, 47 USC 
151 et seq., are as follows: 

► General Powers op Commission 

► Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public conve¬ 
nience, interest, or necessity requires, shall— 

• * # 

(c) Assign bands of frequencies to the various 
classes of stations, and assign frequencies for each in- 

► dividual station and determine the power which each 
station shall use and the time during which it may 
operate; 

(d) Determine the location of classes of stations or 
individual stations; 

• • * 

(f) Make such regulations not inconsistent with law 

► as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act: Provided, hoivever, That changes in the frequen¬ 
cies, authorized power, or in the times of operation of 
any station, shall not be made without the consent of 

v the station licensee unless, after a public hearing, the 

^ Commission shall determine that such changes will 

promote public convenience or interest or will serve 
public necessity, or the provisions of this Act will be 
more fully complied with; 

• • # 

*• (r) Make such rules and regulations and prescribe 

r such restrictions and conditions, not inconsistent with 

law, as may be necessary to carry out the provisions 


of this Act, or any international radio or wire com¬ 
munications treaty or convention, or regulations 
annexed thereto, including any treaty or convention 
insofar as it relates to the use of radio, to which the 
United States is or may hereafter become a party. 

• # • 

Allocation of Facilities ; Term of Licenses 

Sec. 307 

• * • 

“(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same. ,, 

# • * 

Proceedings to Enjoin, Set Aside, Annul, or Suspend 
Orders of the Commission 

“Sec. 402. (a) Any proceeding to enjoin, set aside, 
annul, or suspend any order of the Commission under 
this Act (except those appealable under subsection 
(b) of this section) shall be brought as provided by 
and in the manner prescribed in Public Law 901, 
Eighty-first Congress, approved December 29, 1950.” 


Pertinent provisions of the Judicial Review Act of 1950, 
64 Stat. 1129, 50 U.S.C. 1031 et seq., are as follows: 

Jurisdiction 

Sec. 2. The Court of Appeals shall have exclusive 
jurisdiction to enjoin, set aside, suspend (in whole or 
in part), or to determine the validity of, all final 
orders (a) of the Federal Communications Commis¬ 
sion made reviewable in accordance with the provi¬ 
sions of section 402 (a) of the Communications Act 
of 1934, as amended, * * * 

Such jurisdiction shall be invoked by the filing of 
a petition as provided in section 4 hereof. 

Venue 

Sec. 3. The venue of any proceeding under this Act 
shall be in the judicial circuit wherein is the residence 
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of the party or any of the parties filing the petition 
for review, or wherein such party or any of such par¬ 
ties has its principal office, or in the United States 
Court of Appeals for the District of Columbia. 

Review of Orders 

Sec. 4. Any party aggrieved by a final order re- 
viewable under this Act may, within sixty days after 
entry of such order, file in the Court of Appeals, 
wherein the venue as prescribed by section 3 hereof 
lies, a petition to review such order. * • * 

ANNEX B 

Pertinent provisions of the Rules and Regulations of 
Federal Communications Commission (1 Pike and Fisher 
R. R., pages 53:615, 53:616, 53:620 and 53:622) are as 
follows: 

Sec. 3.607 (b) A channel assigned to a community 
listed in the Table of Assignments is available upon 
application in any unlisted community -which is located 
within 15 miles of the listed community. In addition, 
a channel assigned to a community listed in the Table 
of Assignments and not designated for use by non¬ 
commercial educational stations only, is available upon 
application in any other community within 15 miles 
thereof which, although listed in the Table, is assigned 
only a channel designated for use only by non¬ 
commercial educational stations . . . The distance 
between communities shall be determined by the dis¬ 
tance between the respective coordinates thereof as 
set forth in the publication of the United States De¬ 
partment of Commerce entitled “Air Line Distance 
Between Cities in the United States.” If said pub¬ 
lication does not contain the coordinates of either or 
both communities, the coordinates of the main post 
office in either or both of such communities shall be 
used. . . .” 

Sec. 3.610 Separations.—The following provisions 
relate to assignment separations and station separa¬ 
tions. Petitions to amend the Table of Assignments 
(other than those also expressly requesting amend¬ 
ment of this subparagraph) will be dismissed and all 
applications for new television broadcast stations or 


for changes in the transmitter sites of existing stations 
will not be accepted for filing if they fail to comply 
with the requirements specified in the following sub- 
paragraphs : 2 


(a) Minimum co-channel assignment and station 
separations: 


(1) Zone 
I 

II 

III 


Channels 2-13 

170 miles 
190 miles 
220 miles 


Channels 14-83 

155 miles 
175 miles 
205 miles 


Sec. 3.611 Reference points and distance computa¬ 
tions. (a) In considering petitions to amend the Table 
of Assignments, the following reference points shall 
be used by the Commission in determining assignment 
separations between communities: 

(1) Where transmitter sites for the pertinent 
channels have been authorized in communities involved 
in a petition to amend the Table of Assignments, 
separations between such communities shall be deter¬ 
mined by the distance between the coordinates of the 
authorized transmitter sites in the respective com¬ 
munities as set forth in the Commission’s authoriza¬ 
tion therefor. 

(2) Where an authorized transmitter site is avail¬ 
able for use as a reference point in one community but 
not in the other for the pertinent channels, separations 
shall be determined by the distance between the co¬ 
ordinates of the transmitter site as set forth in the 
Commission’s authorization therefor and the co¬ 
ordinates of the other community as set forth in the 
publication of the United States Department of 
Commerce entitled “Air Line Distance Between Cities 
in the United States”. If said publication does not 
contain the coordinates for said other community, the 
coordinates of the main post office thereof shall be 
used. 

2 Licensees and permittees of television broadcast stations which were 
operating on April 14, 1952 pursuant to one or more separations below those 
set forth in § 3.610 may continue to so operate, but in no event may they 
further reduce the separations below the minimum. As the existing sepa¬ 
rations of such stations are increased, the new separations will become the 
required minimum separations until separations are reached which comply 
with the requirements of § 3.610. Thereafter, the provisions of said section 
shall be applicable. ’ ’ 
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Sec. 3.612 Protection from interference.—Permittees 
and licensees of television broadcast stations are not 
protected from any interference which may be caused 
by the grant of a new station or of authority to modify 
the facilities of an existing station in accordance with 
the provisions of this subpart. The nature and extent 
of the protection from interference accorded to tele¬ 
vision broadcast stations is limited solely to the pro¬ 
tection which results from the minimum assignment 
and station separation requirements and the rules with 
respect to maximum powers and antenna heights set 
forth in this subpart. 0 

9 The nature and extent of the protection from interference accorded to 
television broadcast stations which were authorized prior to April 14, 1952, 
and which were operating on said date is limited not only as specified above 
but is further limited, by any smaller separations existing between such 
stations on said date. Where, as a result of the adoption of the Table of 
Assignments, or of changes in transmitter sites made by such stations after 
said date, separations smaller than the required minimum are increased but 
still remain lower than the required minimum, protection accorded such sta¬ 
tions will be limited to the new separations.' ’ 
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COUNTER STATEMENT OF THE QUESTIONS PRESENTED 

In the opinion of respondents, the questions presented 
are: 

1. Whether the decision of the Commission to assign 
VHF Channel 6 to Whitefish Bay, Wisconsin, was consist¬ 
ent with established Commission rules and policies govern¬ 
ing the assignment of television channels to the communities 
of the United States. 

2. Whether the procedure followed by the Commission 
was consistent with the Administrative Procedure Act, and 
afforded a reasonable opportunity for the presentation of 
supporting and opposing views. 
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BRIEF FOR RESPONDENTS 


COUNTER STATEMENT OF THE CASE 

In view of the somewhat argumentative nature of peti¬ 
tioner’s Statement of the Case, it is believed desirable to 
restate the relevant facts here. 


(1) 



These are petitions by Midwest Broadcasting Company 
(“Midwest”) to review a Report and Order of the Federal 
Communications Commission adopted December 3, 1953, 
and released December 4, 1953. 1 Amending the Table of 
Assignments contained in Section 3.606 of the Commission’s 
Rules and Regulations to assign television Channel 6 2 to 
Whitefish Bay, Wisconsin, which was reaffirmed in a Mem¬ 
orandum Opinion and Order adopted February 10,1934, and 
released February 15, 1954, 3 denying a petition for recon¬ 
sideration of the assignment filed by the Ultra High Fre¬ 
quency Television Association. Petitioner is the permittee 
of television broadcast station WCAX-TV, which has been 
in operation on DTIF Channel 25, Milwaukee, Wisconsin, 
since September 6, 1953. It claims aggrievement from the 
assignment of VHF Channel 6 to Whitefish Bay on the 
ground of economic injury. 

On April 14, 1952 the Commission concluded a lengthy 
rule-making proceeding in which it finalized a proposed 
amendment to its Rules and Regulations to assign televi¬ 
sion channels to the varous communities in the United 
States on a nation-wide basis. 4 During this proceeding, the 
Commission did not propose the assignment of any chan¬ 
nels to Whitefish Bay, Wisconsin, and no request was re¬ 
ceived to place a channel in that community/’ No provision 

1 IS F.R. 8135; App. 105. References in this brief to the printed 
Joint Appendix are designated (App. —). 

2 Channels 2 to 13 are in the very high frequency portion of the 
radio spectrum and are referred to as “VHF” channels. The tele¬ 
vision channels above 13 are all in the ultra high frequency (“UHF”) 
portion of the spectrum. 

3 App. 121. 

4 The final document adopting entirely new rules governing tele¬ 
vision broadcasting was called the Sixth Report and Order (17 F.R. 
3905). The television channel assignments are contained in a table 
which is a part of Section 3.606 of the rules. The Commission’s 
authority to adopt this table in a rule-making proceeding was sus¬ 
tained by this Court in Logansport Broadcasting Corp. v. United 
States, — U.S. App. D.C. —. 210 F. 2d 24. 

•’Before adopting the final Table of Assignments, the Commission 
had issued a proposed table and called for comments on whether 
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was therefore made for a local Whitefish Bay television 
station in the Table of Assignments finally adopted in 
1952,® although Whitefish Bay is a separate community of 
about 14,600 persons located about five miles from Mil¬ 
waukee (App. 124). 

On September 30, 1953, The Hearst Corporation filed a 
petition to amend Section 3.60G of the Rules and Regula¬ 
tions to add Channel 6 to Whitefish Bay (App. 29-35). It 
urged that this would add a new VHF channel in the area 
without having any detrimental effect on existing assign¬ 
ments. This petition suggested that. Channel 5 be substi¬ 
tuted for Channel 6 in Green Bay, Wisconsin, and Channel 
6 be substituted for Channel 5 in Marquette, Michigan, to 
accommodate the proposed new Whitefish Bay channel. It 
was accompanied by an engineering statement (App. 31-35) 
showing that the proposed assignments would comply with 
the minimun mileage separations required by the Commis¬ 
sion’s rules. 

The Commission issued a Notice of Proposed Rule Mak¬ 
ing on October 7, 1953, (App. 37-38), in which it set forth 
the proposal of The Hearst Corporation and requested com¬ 
ments on it (18 F. R. 6512). 

Comments in support of or opposition to the proposed 
rule were filed by six parties. The City of Milwaukee filed 
a Resolution of the Common Council in support of the pro¬ 
posal urging that the existing assignment of channels to 

each of the specific channel assignments there proposed should be 
adopted. The final Report and Order reflected, and discussed in 
detail, the counterproposals received by the Commission. 

0 Since Whitefish Bay is approximately 5 miles from Milwaukee, 
it would have been theoretically possible, under Section 3.607 of 
the Rules and Regulations, 47 CFR 3.607, to utilize a Milwaukee 
channel in Whitefish Bay. Section 3.607 provides in pertinent 
part: ‘‘A channel assigned to a community listed in the Table of 
Assignments is available upon application in any unlisted com¬ 
munity which is located within 15 miles of the listed community.” 

However, at the time the present proceeding was instituted, all 
of the non-educational Milwaukee channels were occupied, except 
Channel 12, for which there were competing Milwaukee applica¬ 
tions on file. 




the area was insufficient and that another VHF channel was 
needed (App. 50-52). 

The proposed assignment was opposed by petitioner, by 
the Ultra High Frequency Television Association, and by 
two television stations in other cities, WJIM-TV, Lansing, 
Michigan, and station WOC-TV, Davenport, Iowa. The 
Hearst Corporation filed replies to each of the oppositions. 

The opposition of petitioner (App. 52-59) was based pri¬ 
marily upon the alleged adverse economic effect upon it 
of adding a new channel to the area. It related its efforts 
to establish its UHF station, and claimed that the assign¬ 
ment of a new VHF channel to Whitefish Bav might ad- 
versely affect the conversion of existing VHF receivers to 
enable them to receive petitioner’s station, and might en¬ 
danger petitioner’s retention of a network affiliation (App. 
52-56). Petitioner claimed that the Commission had pre¬ 
viously denied a request to assign Channel 6 to Milwaukee 
as not meeting its rules and standards and that the present 
proposal to use the channel in Whitefish Bay did not cure 
the defect (App. 54). It also suggested that the then-pend¬ 
ing litigation in Logansport Broadcasting Corp. v. United 
States , —, U. S. App. D. C. —, 210 F. 2d 24, should be com¬ 
pleted before further action by the Commission, since that 
litigation would decide basic questions as to the assignment 
of channels by rule-making and also might determine the 
validity of the rule 7 preventing the filing of applications to 
change the channel of an existing station (App. 56-57). 
Petitioner stated that it had evidence of the competitive 
difficulties of UHF stations vis-a-vis VHF stations, and re¬ 
quested an evidentiary hearing (App. 57-58). 

Station WJIM-TV, Lansing, Michigan (App. 59-65), and 
station WOC-TV, Davenport, Iowa (App. 73-91), both op¬ 
posed the assignment of the new channel primarily upon the 

7 Section (2) (c) of Footnote 10 to Section 1.371, 47 CFR 1.371, 
footnote 10, (2) (c). It provides: “An application by a licensee 
or the permittee of a television broadcast station which seeks to 
modify an outstanding license or permit to specify a channel other 
than that authorized in said license or permit will not be accepted 
for filing by the Commission, with the exception of applications filed 
pursuant to Commission Show Cause Orders.” 


5 


basis of alleged interference to their existing service areas. 
Station WOC-TV alleged in addition that it had consented to 
a Commission proposal to move from Channel 5 to Channel 
6 in Davenport to reduce interference, and that the Commis¬ 
sion in its Sixth Report and Order in the original assign¬ 
ment proceeding had denied a request to put Channel 6 
in Milwaukee because of interference to WOC-TV on that 
channel in Davenport (App. 73-74).® 

The Hearst Corporation filed comments in reply to those 
of the Ultra High Frequency Television Association (App. 
93-97), those of WJIM, Inc. (App. 97-99), those of WOC-TV 
(App. 99-101), and those of petitioner (App. 102-105). It 
contended that the assignment of Channel 6 to Wliitefish 
Bay would comply with all of the Commission’s Rules and 
Regulations (App. 93). With respect to the contentions of 
WJIM-TV and WOC-TV, it stated that the rules do not 
provide for any protection to service areas beyond that 
given by the minimum spacing requirements (App. 98-99; 
100-101 j. It also contended that Whitefisli Bay, although in 
the Milwaukee Metropolitan Area, is an independent mu¬ 
nicipal corporation (App. 102). It further disputed the 
argument that the Table of Assignments was not susceptible 
of amendment because of an asserted Commission policy 
against any changes that would provide new competition 
for existing stations (App. 103-104), and argued against 
holding up all rule-making proceedings because of the pend¬ 
ency of the Lofjansport case (App. 104).° 

* The Ultra High Frequency Television Association, described 
as a non-profit corporation whose purpose was to foster the use of 
ultra high frequencies, filed a “Motion to Vacate, or Dismiss, or 
Defer Notice of Proposed Rule Making” (App. 38-49). It stated 
that it had adopted as projects for possible completion before its 
meeting in February, 1954, studies which it stated might well pro¬ 
vide a basis for re-evaluation of the status of UHF broadcasting 
(App. 39). The pleading also relied upon the pending Loqansport 
case as a reason for vacating the Whitefish Bay proceeding ;(App. 
42-43), and argued, in essence, that the Commission had committed 
itself to a policy of protecting UHF stations against new competi¬ 
tion from VHF stations (App. 43-49). 

0 The Hearst Corporation argued, in this respect, that petitioner 
was merely hopeful that Section (2) (c) of Footnote 10 to Section 
1.371 of the Rules and Regulations (see supra, note 7) would 
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The Commission adopted its Report and Order (App. 
105-110) on December 3, 1953. It summarized briefly the 
contentions advanced by each of the parties to the proceed¬ 
ing. The Commission held that the new assignment would 
comply with the applicable requirements as to minimum 
mileage spacings between assignments—170 miles for 
Whitefish Bay. 10 The Commission pointed out that under 
its rules, television broadcast stations are not entitled to 
the protection against interference sought by both WJIM- 
TV and WOC-TV, since the protection accorded existing 
stations is limited solely to the protection flowing from the 
minimum mileage separation requirements and the rules 
with respect to maximum powers and antenna heights 

be invalidated in the Logansport case, so that petitioner could 
continue to operate on Channel 25 in Milwaukee and also apply 
for VHF Channel 6 at the same time. The Logansport case was 
decided on January 28, 1954, affirming the Commission’s assign¬ 
ment of channels by rule-making and the particular assignments 
there involved. On May 18, 1954, petitioner filed an application 
for Channel 12 in Milwaukee, which was dismissed because of its 
conflict with Section 1.371 and because it was filed after the open¬ 
ing of a comparative hearing on other applications for the channel. 
Petitioner has appealed that dismissal. Midwest Broadcasting 
Company v. Federal Communications Commission, No. 12,314. 

The Hearst Corporation also contended that the comments of the 
Ultra High Frequency Television Association went primarily to mat¬ 
ters unrelated to the proposal (App. 96). It argued against suspend¬ 
ing the Commission’s normal procedures until such time as future 
general studies concerning UHF might be completed (Ibid.). 

10 Section 3.610 of the Rules and Regulations, 47 CFR 3.610. re¬ 
quires minimum co-channel spacings of 170 miles in Zone I, whose 
limits are there set forth. Where there is an existing authorization 
on a particular channel, the transmitter site of the authorized sta¬ 
tion, rather than the city location, is used in determining assign¬ 
ment separations. Section 3.611, 47 CFR 3.611. Whitefish Bay 
is 170 miles away from the site of WOC-TV in Davenport, the 
closest co-channel assignment. (While station WOC-TV is in Zone 
II, where the minimum separation is 190 miles (Section 3.610). 
the minimum separation between a station in one zone and a station 
in another zone is that of the zone requiring the lower separation, 
Section 3.610 (a) (2-).) 

All adjacent channel separation requirements were also met by 
the Whitefish Bay assignment. 
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(App. 107-108). The Commission stated {ibid.) that its 
rules do not afford protection from any other type of in¬ 
terference. 

The Commission also pointed out that its Table of As¬ 
signments was not intended to be static or inflexible, and 
that no competitive protection against new assignments, 
as sought by petitioner and the Ultra High Frequency 
Television Association, had been written into it (App. 109- 
110). It also found that adequate opportunity had been 
afforded for the submission of all comments, and accord¬ 
ingly rejected the requests for additional presentations 
(App. 110). 

The Ultra High Frequency Television Association filed 
a Petition for Reconsideration on December 21, 1953 (App. 
111-118). It contended primarily that, because of tlie sub¬ 
stantial investments made by UHF licensees, the addition 
of a new channel in effect amended existing UHF licenses 
in Milwaukee, and therefore required an oral hearing (App. 
116-118). On February 15, 1954 the Commission released 
a Memorandum Opinion and Order (App. 121-125) denying 
the petition. The Commission stated that the intermixture 
of VHF and UIIF channels in the same communitv in the 
Table of Assignments was not a guarantee against changes 
in the Table which might have some effect upon competi¬ 
tive balances (App. 122-123). It also rejected the conten¬ 
tion that a change in the Table was equivalent to the amend¬ 
ment of an existing license, since no change was made in 
the operating specifications of any station and the sole 
effect of increased economic competition was one with re¬ 
spect to which it had long been established that there is no 
guarantee of protection (App. 323). 

The Commission pointed out that it had refused to assign 
Channel 6 to Milwaukee in the Sixth Report and Order 
“solely” because the competing claim of Green Bay, Wis¬ 
consin, for the channel outweighed that of Milwaukee, and 
because the assignment would have violated minimum sep¬ 
arations, and that the assignment of the Channel to White- 
fish Bay w'as not subject to those disabilities (App. 124). 
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SUMMARY OF ARGUMENT 

I 


A. The assignment of Channel 6 to Whitefish Bay, Wis¬ 
consin, constituted a first assignment to that community and 
made available an additional television service to the Mil¬ 
waukee area. No proposal was made by any party to use 
the channel in any other community, and the assignment 
complied with the Commission’s rules. In view of the un¬ 
reliability of predictions of service areas, the Commission 
properly followed its established policy of making assign¬ 
ments upon the basis of minimum mileage separations, 
rather than on the basis of areas and populations to be 
served. The Commission rules do not afford protection to 
existing stations against interference within estimated serv¬ 
ice contours. Claims of interference within the Grade B 
service contours of stations WJIM-TV and WOC-TV were 
therefore properly rejected by the Commission. 

B. The assignment was also fully consistent with similar 
actions taken by the Commission in adding additional VHF 
channels to the Table of Assignments originally adopted in 
the Sixth Report and Order. Such assignments permit the 
full utilization of these scarce television channels and pro¬ 
vide additional service. The fact that the assignment to 
Whitefish Bay will provide service to the entire Milwaukee 
area does not make it arbitrary or a circumvention of the 
rules. The Commission had never found that this area did 
not need additional service. It had denied a request for 
assignment of Channel 6 to Milwaukee in the Sixth Report 
and Order solely because that assignment would violate 
the minimum separation requirements and because, upon 
consideration of conflicting requests for Channel 6 in Mil¬ 
waukee and Green Bay, the city of Green Bay was found to 
have a greater need. The present assignment was not the 
subject of a conflicting request by any other community, 
and it permits use of the channel without deleting any ex¬ 
isting assignment. Whitefish Bay meets the minimum sep¬ 
aration requirements with Green Bay and all other com¬ 
munities. 
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C. The Commission also gave proper consideration to 
the claim of petitioner that the new assignment would ad¬ 
versely affect the competitive status of petitioner’s UHF 
station in Milwaukee. Private competitive injury per se 
is not a relevant consideration. Federal Communications 
Commission v. Sanders Brothers Badio Station, 309 U. S. 
470. And petitioner did not make any showing, or claim, 
which would have warranted a finding by the Commission 
that the public interest would be adversely affected by as¬ 
signment of the additional channel in the Milwaukee area 
due to the advent of new competition. Finally, the Com¬ 
mission has not “built into” the Table of Assignments a 
static competitive situation based upon a fixed ratio of 
VHF to UHF stations. The Table mav be amended at any 
time to provide a more efficient use of VHF channels. Peti¬ 
tioner was not led to believe, by any action of the Commis¬ 
sion, that the original pattern of assignments adopted in 
the Sixth Report and Order would be frozen for the pur¬ 
pose of providing existing stations with a protection against 
changes in the Table which might result in some change 
in the competitive situation. 

11 

The procedure followed by the Commission complied in 
every respect with the requirements of the Administrative 
Procedure Act governing rule-making. No oral hearing is 
required by statute. A full opportunity was afforded all 
interested parties to present comments favoring, or oppos¬ 
ing, the proposed rule change. Petitioner availed itself of 
this opportunity, and gave no reason why a written pre¬ 
sentation was not adequate to submit any comments or 
data it possessed. In these circumstances, there was no 
abuse of discretion in not holding an oral hearing. 


10 


ARGUMENT 

I. The Assignment of Channel 6 to Whitefish Bay Was Con¬ 
sistent With Established Commission Rules and Policies 
Governing the Assignment of Television Channels to 
Communities in the United States. 

The Commission’s authority to allocate television chan¬ 
nels to communities bv rule-making was sustained bv this 
Court in Logansport Broadcasting Corp. v. United States , 

-U. S. App. D. C.-, 210 F. 2d 24. In attacking the 

validity of the present amendment to the Table of Assign¬ 
ments which was before the Court in that case, petitioner 
relies principally upon the contention that several matters 
presented to the Commission, which it evidently believes 
required a rejection of the proposal to add Channel 6 to the 
community of Whitefisli Bay, Wisconsin, v.*ere not prop¬ 
erly considered. Specifically, petitioner argues that the 
Commission was arbitrary because it departed from the 
basis of previous actions in which it rejected requests for 
additional assignments to other communities (Br. 2S-33); 
that the Commission failed to consider alleged interference, 
and consequent losses of service, to WJIM-TV and WOC- 
TV (Br. 33-37); and that proper consideration was not 
given to the effect of the assignment upon the ability of 
UHF stations to compete effectively with VHF stations 
(Br. 38-41). Petitioner also argues (Br. 41-44) that the 
Commission acted arbitrarily in using Whitefish Bav instead 
of Milwaukee to determine whether the assignment satisfied 
the Commission’s minimum mileage separation require¬ 
ments. 

We shall show, however, that the Commission applied 
proper standards in assigning Channel 6 to Whitefish Bay, 
that its action was consistent with its established rules and 
policies, and that the objections of petitioner are based 
upon a misunderstanding of these standards and policies. 
W r e shall discuss the particular objections separately. 
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A. The Allegations That The Assignment Would Reduce 
The Service Areas Of Existing Stations Did Not Re¬ 
quire Denying Assignment of Channel 6 to .White- 
fish Bay. 

A major facet of petitioner’s attack upon tlie assignment 
of Channel 6 to Whitefish Bay (Br. 33-37) is that the Com¬ 
mission was precluded from adopting it because of claimed 
reductions in the areas served by station WOC-TV in Dav¬ 
enport, Iowa, and station WJIM-TV, in Lansing, Michigan. 
Intervenor WJIM, Inc. devotes its entire brief to this ar¬ 
gument. In making this argument, petitioner and WJIM, 
Inc. have ignored the Commission’s consistent determina¬ 
tion, made both in the Sixth Report and in subsequent pro¬ 
ceedings, that in the present state of the art, estimates 
of predicted service contours are too speculative to be 
relied upon in making individual assignments. 

It was a basic premise of the Sixth Report and Order that 
the most efficient nation-wide allocation of channels would 
be achieved through a system of minimum mileage separa¬ 
tions which, together with limitations upon maximum power 
and antenna heights, would provide adequate service areas 
to individual stations and permit the assignment of the 
largest practicable number of channels. 11 Accordingly, the 
assignment of channels to communities was made on the 
basis of adequate spacings between stations, rather than on 
the basis of populations and areas expected to be served. 12 

—j 

11 Sec Sixth Report and Order, Par. 14, 103, Vol. 1, Part 3 Pike 
& Fischer, R.R. 91:604, 91:633. Paragraph 103 thus stated: “The 
Commission in seeking to establish a nationwide television assign¬ 
ment plan which will provide service to the people of the United 
States for years to come is basing the Assignment Table in large 
part on a system of minimum station separations. These station 
separations, together with the station powers and antenna heights 
permitted by the Rules, will establish the nature and extent of the 
protection from interference to be accorded to television stations. 
The use of this system of station separations, we believe, will more 
easily and more likely bring about a truly efficient and equitable 
distribution of television service than would a system based upon 
‘protected contours’.” 

12 A concomitant of this approach to the problem was that pro¬ 
tection against undue interference to existing stations is limited 


It is clear at the outset, and undisputed by either Midwest 
or WJIM, Inc., that the assignment of Channel 6 to White- 
fish Bay complies with the applicable rules of the Commis¬ 
sion governing- the assignment of channels. Sections 3.610, 
3.611. 13 Section 3.610 provides in part: 

3.610 Separations. The following provisions relate to 
assignment separations and station separations. Pe¬ 
titions to amend the Table of Assignments (other than 
those also expressly requesting amendment of this sub- 
paragraph) will be dismissed and all applications for 
new television broadcast stations or for changes in the 
transmitter sites of existing stations will not be accepted 
for filing if they fail to comply with the requirements 
specified in the following subparagraphs. 

(a) Minimum co-channel assignment and station sep- 


arations: 

(1) Zone 

Channels 2-13 

Channels 14-83 

I 

170 miles 

155 miles 

II 

190 miles 

175 miles 

III 

220 miles 

205 miles 

# 

# # 

# # 


(2) The minimum co-channel mileage separation 
between a station in one zone and a station in another 
zone shall be that of the zone requiring the lower 
separation. 

(b) Minimum assignment and station adjacent chan¬ 
nel separations applicable to all zones: 

(1) Channels 2-13 Channels 14-83 

60 miles 55 miles 

# # # # * 

Section 3.611 prescribes the applicable reference points 
to be used in determining assignment separations between 
communities in considering petitions to amend the Table 

solely to the protection which results from the minimum mileage 
separations and the rules with respect to maximum powers and 
antenna heights. Section 3.612, 47 CFR 3.612; 1 Pike & Fischer, 
R.R. 53:623. 

13 47 CFR 3.610 and 3.611; 1 Pike & Fischer, R.R. 53:616 and 
53:620. 
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of Assignments. In general, an authorized transmitter site 
is utilized where available. Where not available, the coor¬ 
dinates for the community set forth in the United States 
Department of Commerce publication “Air Line Distances 
Between Cities in the United States” are used. Where 
such coordinates are not listed, the coordinates of the main 
post office are used. 

Whitefish Bay is located in Zone I. Therefore, Channel 
6, to be utilized in that community, must be 170 miles away 
from Channel 6 in any other community, and 170 miles away 
from the nearest authorized transmitter site of an existing 
station. The petition filed by The Hearst Corporation seek¬ 
ing the assignment to Whitefish Bay was accompanied by 
an engineering statement (App. 31-35) showing that the 
minimum separations under its proposal complied in:every 
case with the requirements of the rules. 14 The Commis¬ 
sion’s Report and Order adopting the proposed new as¬ 
signment found it to meet the Commission’s assignment 
requirements. 

Despite the undisputed compliance of the Whitefish Bay 
assignment with the applicable Rules and Regulations, it 
is argued (Midwest Br. 33-37; WJIM, Inc. brief) that the 
assignment should not have been made in the face of allega¬ 
tions by WJIM, Inc. (App. 59-65) and station WOC-TV 
(App. 73-91) that it would cause them interference within 
their Grade B service contours. 1 * The Commission rejected 


14 This statement also gave the relevant engineering data for the 
proposed channel changes in Green Bay and Marquette, which were 
necessary to accommodate Channel 6 in Whitefish Bay. 

15 Television service is described in terms of so-called iso-service 
contours. An iso-service contour is “that contour along which every 
location has the same probability of exceeding the standard criterion 
of service.” The standard criterion of service is based upon a stand¬ 
ard instantaneous acceptance ratio of desired to undesired signals 
being exceeded for 90 per cent of the time at any given receiver 
location. 

The Commission stated in the Sixth Report and Order that the 
rules recognize two field intensity contours, Grade A and Grade B. 
Grade A service is so specified that a quality acceptable to the 
median observer is expected to be available for at least 90 per cent 
of the time at the best 70 per cent of receiver locations at the outer 


these claims to protection because of the explicit provision 
of Section 3.612 of the Rules and Regulations: 

Protection from interference.—Permittees and li¬ 
censees of television broadcast stations are not pro¬ 
tected from any interference which may be caused by 
the grant of a new station or of authority to modify 
the facilities of an existing station in accordance with 
the provisions of this Subpart. The nature and extent 
of the protection from interference accorded to tele¬ 
vision broadcast stations is limited solely to the pro¬ 
tection which results from the minimum assignment 
and station separation requirements and the rules with 
respect to maximum powers and antenna heights set 
forth in this Subpart. 16 

Not only do the Commission’s rules preclude claims to 
protection based upon alleged interference within estimated 
service contours, but they also limit the uses to which such 
contours may be put to specific situations where estimates 
of service are unavoidable. Section 3.683(b). 17 The reason 

limits of the service. In the case of Grade B service, the figures are 
90 per cent of the time and 50 per cent of the locations. See Sixth 
Report, Vol. I, Part 3 Pike <fc Fischer, R.R. 91:630. 

10 1 Pike <fc Fischer, R.R. 53:623. That these were claims to pro¬ 
tection is clear. See WOC-TV comment, Par. 5, App. 75; WJIM-TV 
comment, Par. 4, App. 60-61. WJIM-TV asserted that weight must 
be given ‘‘both to service considerations and to economic, social 
and related factors, including injury to an existing station and 
service, and cannot be limited to the mechanical application of any 
rule of mileage separations.” No economic, social or other factors 
were submitted, except that WJIM-TV is the only VHF station in 
central Michigan. The claimed crescent of interference to WJIM- 
TV appears to be about 40 miles from Lansing (App. 65) and to 
WOC-TV about 46 miles from that station (App. 90). 

17 47 CFR 3.683(b); 1 Pike & Fischer, R.R. 53:676c—53:677. 
It provides: ‘‘The field intensity contours provided for herein shall 
be considered for the following purposes only: 

(1) In the estimation of coverage resulting from the selection 
of a particular transmitter site by an applicant for a television sta¬ 
tion. 

(2) In connection with problems of coverage arising out of ap¬ 
plication of § 3.636 of the Rules. 
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for this policy has not been adverted to by either petitioner 
or WJIM, Inc. But it is crucial to their claim of error on 
this point. 

The Commission concluded in the Sixth Report and 
Order, upon a record clearly supporting the conclusion, that 
the propagation data and the tools presently available for 
predicting service contours are completely inadequate to 
give an accurate result. It was there stated (Vol. 1, Part 3 
Pike & Fischer, R.R. 91:628): 

The Ad Hoc Committee Report establishes that the 
received field intensities of television signals vary so 
greatly from location to location, and with time, that 
any prediction of service from these average curves for 
a specific station is expected to deviate appreciably 
from the actual service. In addition, it is clear that a 
very large number of measurements from both desired 
and interfering stations, many of which will not be in 
existence for several years, would be necessary to make 
an accurate prediction of service for any specific sta¬ 
tion. However, the Ad Hoc Report indicates that the 
overall estimate of service for a large number of sta¬ 
tions will be fairly good. In view of the foregoing, it 
is apparent that the Assignment Table must be made 
on a large area basis for which the overall estimated 
service is reasonably accurate. The assignment Rules 
and standards, however, cannot be construed as guar¬ 
antees of service but rather as yardsticks based upon 


(3) In connection with problems of coverage arising out of ap¬ 
plications of § 3.658 (b) of the Rules. 

(4) In determining compliance with § 3.685(a) of the Rules con¬ 
cerning the minimum field intensity to be provided over the prin¬ 
cipal community to be served.” 

In comparative hearings between applicants for new television 
stations, the Commission has also refused to consider claims of 
greater coverage to show superiority of a proposed operation in 
the absence of a preliminary showing that proof will be offered 
which will account for the error factors or that the accuracy of the 
coverage data can be substantiated. See Petersburg Television 
Corp .. 10 Pike & Fischer, R.R. 537; Louis Wasmer, 9 Pike <fc Fischer, 
R.R. 713. 


the best available data. As the quantity of available 
data increases, the assignment Rules and standards 
may be revised at a later date in the light of the scien¬ 
tific findings. 18 

The Commission has therefore made adequate mileage 
separations the applicable test for assigning television 
channels. In the standard broadcast (AM) field, where 
there has never been an allocation plan, assignments have 
been made upon the basis of individual applications and the 
concept of protected service contours lias been utilized. 10 In 
that service more fully developed tools have permitted more 
accurate appraisals of predicted coverage. But, in view 
of the different state of the art obtaining with respect to 
television, the Commission has adopted a different policy. 
This, of course, is not simply for the purpose of precluding 
claims of private “protection” as WJIM, Inc. suggests 
(Br. 6). It is a policy based upon the Commission's view 
as to the best means of arriving at an equitable distribution 

18 The Sixth Report and Order further stated (Vol. 1, Part 3 Pike 
<fe Fischer, R.R. 91:629: “For purposes of establishing a Table of 
Assignments and developing Rules and standards for the television 
broadcast service, the service areas are described in terms of iso¬ 
service contours based upon the proposed propagation charts. It 
should be stressed again that the service and interference computed 
by the use of these charts arc not expected to prevail for any 
specific station but rather describe the sendee and interference 
which would prevail if the stations involved were all typical ones 
producing the average field intensities described by the charts. In 
other words, the proposed methods for describing service areas and 
interference are only assignment tools which are expected to give 
a fairly good service description on a large area basis but not 
necessarily on an individual station basis.” 

19 Section 3.24 of the Rules and Regulations, 47 CFR 3.24, 1 Pike 
& Fischer, R.R. 53:133 (cited by WJIM, Inc., Br. 4) accordingly 
provides an “objectionable interference” test based upon normally 
protected contours. Sec Engineering Standards of Allocation, Vol. 
1, Part 2 Pike <Sr Fischer, R.R. 81:101-81:104. Such cases as 
Democrat Printing Co. v. Federal Communications Commission . 91 
U.S. App. D.C. 72, 202 F. 2d 298, cited by both petitioner (Br. 37) 
and WJIM, Inc. (Br. 4), are not pertinent here, for they dealt with 
gains and losses of service within such contours, recognized by the 
rules. 
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of facilities. That it is not as precise as a system utilizing 
accurately measured contours may be the case. That it 
permits of a simpler application may also be the case. 20 
But that does not make it arbitrary or illegal. 

Petitioner and WJIM, Inc. object to the mileage separa¬ 
tion test as founded upon an insufficient consideration of 
areas actually served. However, beyond seeking to make a 
showing that it would lose some of its Grade B service 
area, 21 WJIM, Inc. made no argument to the Commission 
that the present rules were invalid or based upon an im¬ 
proper technical foundation. Neither it nor petitioner lias 
sought to show the Commission that the tools for ascertain¬ 
ing the limits of prospective service areas are more reliable 
than the Commission has found them to be. And, in any 
attempt to weigh areas and populations within which 
WJIM-TV and WOC-TV may lose some service, the Com¬ 
mission would be dealing with figures which are so inaccu¬ 
rate that they could not properly be made the subject of a 
comparative consideration. That is why assignments are 
made to communities, and not upon a basis of areas served. 
It can hardly be contended that the rule-making proceeding 
was a futility, and therefore invalid, because it was con- 


20 WJIM, Inc. correctly states (Br. 7-8) that account was taken 
in setting: up the mileage separations, and the power and antenna 
limitations, of the general size of service areas which television 
stations would have. However, the Commission pointed out in the 
Sixth Report that while such predictions were adequate upon a 
large area basis, based upon assumptions such as smooth terrain, 
average tropospheric propagation conditions, etc., they would not 
be adequate as guarantees of service for individual stations. Vol. 
1, Part 3 Pike <fc Fischer, R.R. 91:628. 

21 The engineering showings of both WJIM, Inc. and WOC-TV 
appended to their comments before the Commission were based on 
the data and propagation curves used in the Sixth Report, and have 
all of the deficiencies in predicting coverage and interference which 
led the Commission to limit their use so severely in the television 
rules and in comparative hearings between applicants for licenses. 
These deficiencies are made more severe by the relatively large 
distances of the areas in question from the stations concerned At 
greater distances, the differential between the actual available signal 
and the predicted signal usually increases. 
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ducted within the framework of established rules which the 
parties did not question. 

The argument that service areas must be considered goes 
to the root of the Table of Assignments already sustained 
in the Logansport case, supra. The tools for predicting 
such areas have not been shown to be more accurate today, 
where the assignment of one channel is at issue, than they 
were when the Table was adopted over two years ago.* 2 At 
that time the Commission specifically rejected a suggestion 
that petitions for changes in the Table of Assignments be 
required to show that the Grade A coverage (which is of a 
higher quality than Grade B) of existing stations would be 
protected. Vol. 1, Part 3 Pike & Fischer, R.R. 91:666. The 
assignment of Channel 6 to Whitefish Bay was made in 
accordance with established rules and policies based upon 
the best available technical information. These rules and 
policies have not been shown to be unreasonable or arbi¬ 
trary and should not be overturned. National Broadcasting 
Co. v. United States, 319 U. S. 190. 

B. The Assignment Of Channel G Was Consistent With. 

Previous Actions In Similar Situations 

Petitioner also contends that the present assignment was 
arbitrary because there was no showing of need and the 
Commission had refused to assign additional channels in 
several rule-making proceedings subsequent to the Sixth 
Report which are legally and factually indistinguishable 
from the present situation (Br. 28-33). Closely related to 
this argument is the further contention that the assignment 
was arbitrary because the Table of Assignments is premised 
on the assignment of channels to the principal community 
in a metropolitan area—in this case Milwaukee—and that 
having once refused to assign Channel 6 to Milwaukee, the 
Commission could not reasonablv later assign it to White- 

•> w 

22 Any showing on this question would, of course, have to be made 
first to the Commission. Not having been made to the Commission, 
it could not be made for the first time before this Court. Com- 
municntions Act. Section 405, 47 U.S.C. 405. Sec also. Red River 
Broadi a-'-ling Co. v. Federal Communications Commission . 69 App. 
D.C. 1. 98 F. 2d 282, cert. den. 305 U.S. 625. 
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fish Bay (Br. 41-44). These arguments are apparently the 
result of misconceptions as to the nature of the Commis¬ 
sion’s actions relied upon by petitioner. 

At the time of the Sixth Report and Order, the Commis¬ 
sion was forced to make many choices between conflicting 
demands for the same channel by different communities 
whose closeness prevented use of the channel in both cities. 
One of these situations involved conflicting requests to 
assign Channel 6 to Milwaukee and to Green Bay, 'Wiscon¬ 
sin, which are approximately 100 miles apart. The Com¬ 
mission had proposed to assign VHF Channels 4,10, and 12, 
and UIIF Channels 19, 25, and 31 to Milwaukee, 23 and to 
assign VHF Channel 6 to Green Bav. The Green Bav 
Newspaper Company filed a counterproposal requesting the 
additional assignment of Channel 2 to Green Bay. The 
Iiearst Corporation (them Ilearst Radio, Inc.) and two 
other parties filed counterproposals requesting the assign¬ 
ment of Channel 6 to Milwaukee, by deleting it from Green 
Bay and substituting Channel 2 in that city. 

The Commission carefully reviewed the contentions pre¬ 
sented to it (Vol. 1, Part 3 Pike & Fischer, R.R. 91:831- 
91:835) and concluded that the 

record does not support the addition of a fourth VHF 
channel to Milwaukee in preference to a second VHF 
channel for Green Bay. The city of Green Bay is a 
large commercial center with diversified businesses and 
industries and the record supports the need of this area 
for a second assignment. {Id. at 91:835, emphasis 
added.) 

An additional reason for refusing to assign Channel 6 at 
Milwaukee in the Sixth Report and Order was that such an 
assignment would have violated the minimum separation 

23 These proposals were adopted. Channel 10 is reserved for a 
non-commercial educational station; Channel 4 is licensed to 
WTM.T-TV: a comparative hearing is in progress among applicants 
for Channel 12; Channels 19 and 25 are occupied by WOKY-TV 
and petitioner. Channel 31 is now unoccupied: Cream City Broad¬ 
casting Co., Inc., had a construction permit for this channel and 
surrendered it to apply for Channel 6. 
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requirements. Milwaukee is only 167 miles from the 
transmitter of station WOC-TV at Davenport, Iowa, and 
the rules require a minimum separation of 170 miles. 24 The 
Commission therefore refused to make a new assignment in 
violation of its rules. Vol. 1, Part 3 Pike & Fischer, R.R. 
91:835.) 

But the Commission never found, as petitioner suggests 
(Br. 43), that it would have refused to assign an additional 
VHF channel to the Milwaukee area even if such assignment 
conformed to its rules, 25 or that the Milwaukee area does 
not need an additional channel. In the instant case, the 
Commission pointed out (App. 124) that it had refused 
originally to assign the channel to Milwaukee “solelv” 
because such assignment would have violated its separation 
rules, and because of Green Bay’s greater need for the 
channel. The present assignment of Channel 6 complies 
with the rules, and presents no issue of conflicting requests 
by competing communities for the same channel. Further¬ 
more, Whitefish Bay is an independent municipal corpora¬ 
tion and a separate community of 14,600 persons. The 


24 See pp. 12-13, supra. The Commission had moved station WOC- 
TV from Channel 5 to Channel 6 to eliminate an inadequate separa¬ 
tion of 155 miles with a Chicago station on Channel 5. This change 
was made to maintain the separation standards, not to eliminate 
all interference. The present assignment at Whitefish Bny meets 
the required separation of 170 miles from station WOC-TV. 

2r ’Petitioner suggests (Br. 43) that the transmitter site of a 
station on Channel 6 in Milwaukee could be so located as to meet 
the 170 mile separation with WOC-TV, and that this had been 
shown to the Commission when it refused to assign Channel 6 to 
Milwaukee in the Sixth Report. Petitioner argues that since the 
interference to WOC-TV will be similar under the present assign¬ 
ment, the Commission was inconsistent in rejecting the previous 
proposal and accepting this one. But as petitioner recognizes, the 
applicable reference point under the rules (see page 13, supra) for 
the assignment of a channel is the location of the community, and 
not a possible future transmitter location. There is clearly no 
inconsistency in applying this rule consistently. Transmitter sites 
are used as reference points only where already in existence by 
virtue of a Commission authorization. See Sixth Report. Par. 100, 
107. Vol. 1, Part 3 Pike <fc Fischer, R.R. 91:634. 
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present assignment provides it with its first station 20 and 
makes an additional VIIF service available to the entire 
metropolitan area. No counterproposal was filed in the 
instant proceeding requesting the use of the channel in any 
other community, nor was any showing made that it could 
be so used. It cannot be argued that the making of this 
assignment in a situation where it complies with the rules 
and results in an additional service in the Milwaukee area 
is for that reason a circumvention or distortion of the rules. 27 

It appears to be petitioner’s assumption (Br. 41-44) that 
if a VHF channel cannot be assigned to a large city, its 
assignment to a smaller, nearby community is somehow 
improper if service will be provided not only to the small 
community but also to the larger area. Petitioner, there- 


While VHF channels were generally used in larger cities in the 
Sixth Report, because their greater coverage could more efficiently 
be utilized in the broad areas of common interest surrounding such 
cities, large cities were not given an automatic preference. There 
was a substantial distribution of VHF assignments in smaller com¬ 
munities, and the Commission generally gave preference to com¬ 
peting requests of smaller cities seeking a first VHF assignment, 
over large cities seeking multiple VHF assignments. Sixth Report, 
Vol. 1, Part 3 Pike <fe Fischer, R.R. 91:621. The second general 
priority in the assignment of channels, after providing at least one 
television sendee to all parts of the United States, was to provide 
each community with at least one station. Sixth Report, Vol. 1, 
Part 3 Pike & Fischer, R.R. 91:620. 

27 Daily Telegraph Printing Co., 9 Pike & Fischer, R.R. 382, 
cited by petitioner as an analogous situation (Br. 44). is clearly not 
in point. In that case, the rules precluded an assignment of Chan¬ 
nel 4 to Oak Hill. West Virginia, which was requested by Robert 
R. Thomas. Jr. Thomas then requested the assignment of the 
channel in Fayetteville, West Virginia, representing that he pro¬ 
posed to file an application for a station at Fayetteville. However, 
when the channel was so assigned, Thomas applied for a station, 
not in Fayetteville, but in Oak Hill, under the rule permitting: use 
of a channel assigned to one city in another city within 15 miles, 
where the latter city has no assignment of its own. In view of 
these circumstances, the Commission found that there had been 
an attempt to circumvent its then existing rule precluding an assign¬ 
ment to Oak Hill within one year after the Sixth Report. (See 
Section 3.609, 1 Pike & Fischer, R.R. 53:615.) 


22 


fore, argues that the use of Whitefish Bay as a measuring 
point to determine the mileage separations is arbitrary. We 
have already shown that the assignment of Channel 6 to 
Whitefish Bay does not violate any Commission rule, and 
that the prior denial of the channel to Milwaukee was re¬ 
quired by the minimum separation requirements.* 8 Surely 
the Commission is not required to reject an assignment 
which otherwise complies with the rules merely because it 
provides service to a wider area than the immediate com¬ 
munity to which the assignment is made. 

The instant assignment is also fully consistent with the 


Commission’s prior action in similar situations. It is one 


of several instances since the Sixth Report where VIIF 


channels have been inserted in smaller communities within 


15 miles of larger cities to make full use of these scarce 


channels. Thus, when it was discovered that the assignment 
of Channel 5 to Nashville, Tennessee, was in error because 
of a violation of the separation requirements, the Commis¬ 
sion proposed to assign the channel to Old Hickory, Ten¬ 
nessee (17 F.R. 8668). Old Hickory has a population of 
about 8,500 persons, is 11 miles from Nashville, and is 
within the Nashville Metropolitan area. The Notice of 
Proposed Rule Making stated that the assignment would 
provide a service to the metropolitan area as well as pro¬ 
viding a local station for Old Hickory (17 F.R. 8668). The 
proposal was finalized on October 8, 1952 (17 F.R. 9561), 
which was about one year prior to the proposal of The 
Hearst Corporation with respect to Whitefish Bay. 

Again, on September 18, 1953, the Commission also final¬ 
ized a proposal to assign VHF Channel 9 to Hatfield, 


28 It may be noted that the refusal of the Commission to put 
Channel 6 in Milwaukee because of the substandard 167 mile 
separation with station WOC-TV, was not an isolated example. 
Except for situations existing prior to adoption of the new rules, 
vo assignments below the minimum co-channel separations have 
been made (computing to the nearest mile), no matter how slight 
the deviation from the rule. Thus, a proposal to assign Channel 
10 to Coldwater, Michigan, was denied because of a 168 mile sepa¬ 
ration. Sixth Report, Vol. 1, Part 3 Pike k Fischer, R.R. 91:784- 
91:785. 
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Indiana (Docket No. 10618, FCC 53-1209; 18 F.R. 5678). In 
proposing* the assignment in response to a request filed by 
Owensboro On The Air, Inc., the Commission stated “peti¬ 
tioner urges that the proposed assignment will foster compe¬ 
tition between television stations in the area; that it would 
help to meet the needs of Owensboro and its environs; and 
that it would meet all the requirements of the Rules.” (18 
F.R. 46S2). Hatfield is 10.75 miles from Owensboro, which 
already had Channel 14 assigned to it, and it has a popula¬ 
tion of slightly more than 400 persons. It had no previous 
assignment. In another instance, VIIF Channel 10 was 
assigned to Parma and Onondaga, Michigan, in combination, 
where Parma was about 9 VI* miles from Jackson, Michigan, 
and Onondaga about 15M> miles from that city. Jackson 
already had a UIIF assignment. Parma has 680 people and 
Onondaga is a community of 400 people. (19 F.R. 429). 129 

In still another similar situation, VHF Channel 4 was 
assigned to Irwin, Pennsylvania, slightly more than 15 miles 
from Pittsburgh. It could not have been assigned to the 
larger city without violating the minimum separation re¬ 
quirements, and a proposal to assign it to Pittsburgh had 
been denied in the Sixth Report. The Commission stated in 
that instance, as here, that the assignment to Irwin brought 
a first television station to that community and, in addition, 
provided additional service to the Pittsburgh area. This 
was about one year prior to the Whitefish Bay proceeding. 
See Assignment of Television Channel to Irwin, Pa., 8 Pike 
& Fischer, R.R. 453, 455. 30 Thus, where VHF channels could 

20 In that proceeding, counterproposals urging the assignment of 
Channel 10 to Jackson and Coldwater, Michigan, were denied be¬ 
cause of substandard separations. 

30 In rejecting a claim of subterfuge similar to that now made by 
petitioner, the Commission stated: ‘"Petitioner also asserts that 
"Since the plain purpose of Mayor Lawrence’s petition [pursuant 
to which the Notice of Proposed Rule Making to assign Channel 4 
to Irwin was issued] is to increase television to the Pittsburgh area, 
the issue should be met directly and not in such a way as to make 
the Commission appear guilty of subterfuge.’ The charge that, the 
Irwin assignment is a subterfuge is patently false. We recognize 
the desirability of additional service in the Pittsburgh area, but 
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be assigned to small communities, and there were no con¬ 
flicting requests showing greater need in another com¬ 
munity/” the Commission has consistently endeavored to 
make full use of the scarce VHF channels. 

The rule referred to by petitioner (Br. 42), which permits 
the use of a channel assigned to one community by a second 
community which is within 15 miles of the first and which 
has no channel of its own, does not preclude the assignment 
of a separate channel to that second community if the 
latter meets the applicable requirements of the rules. That 
is particularly so where, as here, the channel involved cannot 
be used bv the first community. The rule referred to, Sec- 
tion 3.607(b), merely provides flexibility in applying for 
licenses. The decisions discussed immediately above make 
amply clear that the Commission has never construed it, 
and there is no reason for doing so, as a prohibition against 
making new assignments through the rule-making pro¬ 
cedure. 

Petitioner attempts to draw an analogy between the in¬ 
stant situation and certain requests to secure the assignment 
of additional UHF channels in Los Angeles, St. Louis and 
Cleveland subsequent to the Sixth Report and Order, which 
were denied by the Commission (Br. 28-33). But those 
requests were denied because, as the Commission stated, 
Lawrence A. Harvey , 9 Pike & Fischer, R.R. 616, at 617-618: 

find that wc cannot assign Channel 4 to Pittsburgh without violat¬ 
ing the minimum co-channel assignment separation standards. The 
assignment of Channel 4 to Irwin complies with those standards, 
brings a first television station to that community, and. in addi¬ 
tion, provides additional sendee to the Pittsburgh area. Our 
decision to assign Channel 4 to Invin in order to achieve a more 
efficient utilization of the channel is not a subterfuge.” 

See also Allegheny Broadcasting Cory., 10 Pike & Fischer, R.R. 
1181, 1182, with further reference to the purpose of the Irwin as¬ 
signment. 

;{1 WCAE, Inc., 8 Pike & Fischer, R.R. 247, cited by petitioner 
(Br. 29) was a case involving conflicts between communities. It 
did not involve the question presented here—whether an additional 
sendee should be provided which is not shown to deprive any other 
community of a requested assignment. 
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In light of the many assignment spacing requirements 
entailed in the distribution of UHF channels, such 
assignments would of necessity preclude the utilization 
at some future date of a number of UHF channels in 
other communities. For by placing Channel 58 in Los 
Angeles, or Channel 24 or 48 in St. Louis, we would fore¬ 
stall the addition of channels in a number of the smaller 
communities in the Los Angeles and St. Louis areas 
which might, in the future, seek television facilities. 32 

Because of the technical differences between UHF and 
VHF, the same problem of precluding an undetermined 
number of future assignments was not present in the White- 
fish Bay proceeding. In assigning a VHF channel, only 
co-channel and adjacent-channel separations need be main¬ 
tained. However, the assignment of a UHF channel in one 
community may preclude assignments on as many as 18 
channels in nearby comunities, in addition to co-channel 
problems. 33 The Commission therefore deemed it desirable 

32 The Los Angeles and St. Louis requests were discussed in the 
same opinion. The Cleveland request was denied on substantially 
the same grounds. See United Broadcasting Co.. 9 Pike & Fischer, 
R.R. 947. It should be noted that these were also all requests to 
assign channels to large cities, one of which (Los Angeles) already 
had the maximum assigned to any city in the United States. When 
it was later sought to assign Channel 5S to Beverly Hills, the Com¬ 
mission expressly recognized that it was a separate city, but 
stated that the same preclusion of a number of future assignments 
was present as w-as the case in the Los Angeles request. It also 
pointed out that Beverly Hills is entirely surrounded by Los An¬ 
geles. See Lawrence A. Harvey , 9 Pike & Fischer, R.R. 908. 

33 For adequate interference-free service, proper co-channel and 
adjacent channel separations must be maintained in the VHF bands 
of channels; adjacent-channel separation is required because tele¬ 
vision receivers are not perfect and cannot receive the desired signal 
and reject the undesired signal on an adjacent channel unless a 
certain ratio of signal strengths of desired over undcsired signal is 
maintained. Mileage separations aid in this selection process. 

In the case of UHF transmissions, the same and additional 
problems are presented. The second, third, fourth and fifth chan¬ 
nels removed cause what is termed intermodulation interference 
when stations are too close. Because of other types of interference 
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not to assign additional UHF channels to cities which al¬ 
ready had an equitable number of assignments, in view of 
the widespread effect that such assignments would have 
upon future assignments of many other channels in a number 
of other communities. The assignment of a VHF channel 
to Whitefish Bay would not have that widespread effect, and 
no party to the proceeding suggested that the channel be 
used in any other community in preference to Whitefish Bay. 

It was clearlv reasonable for the Commission to utilize 
Channel 6 in a community which has no existing assignment, 
and where, as the Commission pointed out, an additional 
VHF service is thus made available to the Milwaukee area 
(App. 124). This assignment was consistent with the Sixth 
Report and Order and with similar actions taken in other 
rule-making proceedings subsequent to that Report. 

C. Petitioner Incorrectly Claims That the Table of Assign¬ 
ments Cannot Be Changed Where An Existing Com¬ 
petitive Balance Will Be Affected. 

Petitioner further urges that the assignment must be set 
aside because it will result in increased competition to peti¬ 
tioner, and that this is a factor the Commission was re¬ 
quired to consider (Br. 38-41). However, it is a well estab¬ 
lished principle of the Communications Act that such pri¬ 
vate competitive injury is not a relevant consideration. 
Xor did the Commission in the Sixth Report and Order 
write into the Table of Assignments any “freeze” of ex¬ 
isting assignments to protect the competitive position of 
established stations. 


due to receiver problems, and the relationships between certain 
channels, other combinations of assignments must also be sepa¬ 
rated geographically. These additional minimum separations for 
UHF channels are set forth in Section 3.610(c) of the Rules, 1 
Pike & Fischer, R.R. 53:618-63:619. The assignment of Channel 
58 to Los Angeles would have prevented the use of that channel 
in any community within 175 miles; of Channels 50, 53-56, 60-63, 
and 66 within 20 miles; of Channels 57 and 59 within 55 miles; 
of Channels 44, 51, 65 and 72 within 60 miles; and Channels 43 and 
73 within 75 miles. 
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Petitioner’s claim of standing to maintain this action 
is based essentially upon the alleged economic injury to it¬ 
self which it claims will arise from the addition of another 
channel assignment to the Milwaukee area, and the antici- 
pated licensing of a television station on that channel at 
some time in the future.* 4 Petitioner contends that it urged 
upon the Commission, in its comments on the proposed as¬ 
signment, the allegedly adverse effect upon itself and other 
ITHF broadcasters of a new VIIF assignment, and that 
this effect should have led the Commission to deny the pro¬ 
posal. But while petitioner’s standing to maintain this 
action may be predicated upon competitive economic injury, 
it is fundamental that such private injury per se is not a 
relevant consideration for the Commission or a reviewing 
court upon the merits of the action taken. Federal Com¬ 
munications Commission v. Sanders Brothers Radio Sta¬ 
tion ,, 309 U. S. 470. 

Petitioner apparently seeks to equate the public inter¬ 
est with petitioner’s natural desire to maintain its competi¬ 
tive position in the Milwaukee market. For its argument 
is premised on the view that petitioner’s interests justify 
depriving the people of the Milwaukee area of additional 
television service. The comment filed by petitioner dis¬ 
cussed the efforts it has made, apparently with consider¬ 
able success, to develop an audience for its ITHF service 
(App. 53-54). It also adverted to the difficulties it has 
faced (App. 55-58). But it merely concluded that the new 
assignment “undoubtedly might have an immediate effect 
on the rate of conversions and on the sale of UHF television 
receivers in Milwaukee,” and that “the present network 
contracts of WCAN-TV and WOKY-TV will be greatly 
endangered if another VITF service is made available to 
Milwaukee in the near future” (App. 55). There was no 
claim or showing of the kind which might bear upon the 
public interest, i. e., that both petitioner’s station and a 
prospective new station on Channel 6 would be unable to 

34 At the present time, 3 applications for the channel have been 
designated for comparative hearing. Petitioner has intervened in 
that proceeding. 
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survive or to render an adequate public service, 35 or even 
that petitioner’s station alone could not render a service in 
the public interest if an additional station were to serve 
the area. The Commission properly found that the claim 
made by petitioner was one of private economic injury, 
which did not warrant withholding a new service (App. 109). 

The other aspect of petitioner’s argument on this point 
is that in adopting the Table of Assignments in the Sixth 
Report and Order, the Commission built in a protection 
for UHF stations against any change in the competitive 
situation flowing from changes in the Table. The Commis¬ 
sion was, of course, aware that development of UHF would 
be handicapped initially by certain equipment and economic 
problems (see Sixth Report and Order, Par. 189-200, Vol. 
1, Part 3 Pike & Fischer, R.R. 91:661-91:665). But it de¬ 
termined that an efficient nationwide television service 
could only be attained by a plan in which both VHF and 
UHF would form an integrated whole (Vol. 1, Part 3 Pike 
& Fischer, R. R. 91:664-91:665). It therefore adopted a 
plan in which both VHF and UHF assignments were made 
in the same communities, on the theory that the short term 
disadvantages involved in such a plan were outweighed by 
the long-range goal of a nationwide service in which a max¬ 
imum use would be made of all channels {Ibid.) In order 
to equate the service areas of UHF and VHF stations, 
greater maximum powers were permitted for stations in 
the UHF bands 30 (Vol. 1, Part 3 Pike & Fischer, R.R. 

33 The Supreme Court suggested in the Sanders Brothers case, 
supra, that loss or serious degradation of both services—the exist¬ 
ing and the proposed—resulting from competition might, be rele¬ 
vant to the public interest. (309 U.S. at 476.) But economic loss 
to an existing station is not a proper consideration, as the Court 
there pointed out. 

3C In view of the different propagation characteristics obtaining 
even within the VHF bands, the potential coverage of stations on 
Channels 7-13 was also increased by permitting greater maximum 
powers than on Channels 2-6. Grade B coverage of the channels 
decreases as the frequency involved increases. The Sixth Report 
and Order, Par. 146-148, Vol. 1. Part 3 Pike <fc Fischer, R.R. 91:645- 
91:646. 
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91:646-91:647). Certain priorities in the processing of 
UHF applications were also provided in the “Temporary 
Processing Procedure for Television Broadcast Applica¬ 
tions” adopted at the same time. (Footnote 10 to Section 
1.371 of the Rules and Regulations, 17 F. R. 3905, at 4051.) 

However, the Commission did not undertake in the Table 
of Assignments to impose artificial restrictions on the max¬ 
imum use of available channels in order to insure to UHF 
stations the certainty of competitive success. This could 
only have been done, in view of the short-term equipment 
and receiver problems facing UHF licensees, by foregoing 
the long-range advantages to the public flowing from the in¬ 
termixture of UHF and VIIF channels in an integrated 
plan. In Milwaukee itself, there was an existing VHF 
station, WTMJ-TV, already in operation, and a large num¬ 
ber of television receivers capable of receiving only VHF 
signals were in the hands of the public. At the time of the 
present proceeding WTMJ-TV was still the only authorized 
VHF station in Milwaukee. Of the other two VIIF chan¬ 
nels (Channels 10 and 12), one is reserved for educational 
use and the other is the subject of a comparative hearing 
among competing applicants. Petitioner and station 
WOKY-TV have been in operation on two UHF channels, 
petitioner since September 6, 1953, and WOKY-TV since 
October 3, 1953. The UHF licensees in Milwaukee there¬ 
fore realized at the outset that there was an unavoidable 
competitive handicap flowing from the intermixture of 
channels. 

As the Commission stated in rejecting petitioner’s op¬ 
position to making available a new television service on 
Channel 6, the Table of Assignments was not intended to 
be static or to accord protection against additional assign¬ 
ments which might affect the economic interests of exist¬ 
ing stations (App. 109). Such protection against VHF 
competition was nowhere made a part of the original Table. 
Nor have proposals to make a more efficient use of the 
scarce VHF portion of the spectrum ever been rejected 
since the Sixth Report on the ground that such use would 
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change the existing UHF-VHF ratio in an area (App. 124). 37 
Petitioner is not entitled to the guarantee it seeks (App. 
55-56; Br. 4) against possible loss of its present network 
affiliation or competition from new services. 38 Furthermore, 
no showing was made by petitioner that effective competi¬ 
tion in the public interest would not actually be possible 
in the Milwaukee area under the new assignment. 30 Its 
comments were directed to its own private economic in¬ 
terests, which are not entitled to protection against com¬ 
petition, and they furnished no warrant for denying an ad¬ 
ditional service to the public in the Milwaukee area. 

II. The Procedure Followed by the Commission in Adopting 
the Assignment of Channel 6 to Whitefish Bay Fully Com* 
plied with the Administrative Procedure Act. 

The present proceedings were clearly an appropriate 
subject of the rule-making procedure. Logansport Broad¬ 
casting Corp v. United States, — U. S. App. D. C. —, 210 
F. 2d 24. They were carried out in full compliance with the 
requirements of the Administrative Procedure Act per¬ 
taining to such proceedings. Upon receipt of a petition 

37 Since the Sixth Report and Order, the Commission has added 
VHF assignments in over 20 communities. The assignment of 
Channel 4 to Irwin. Pennsylvania, referred to above, p. 23, was 
made on October 23, 1952, four months before petitioner received 
its construction permit in Milwaukee on February 4, 1953. Irwin 
is about 15 miles from Pittsburgh which, like Milwaukee, has both 
VHF and UHF channels. 

38 It is noteworthy in this connection that in the Sixth Report 
the Commission rejected a proposed allocation plan submitted by 
Allen B. DuMont Laboratories, Inc., which was intended to pro¬ 
vide each major metropolitan center with four VHF channels on 
the theory’ that this was necessary to afford each network a VHF 
affiliate in all such communities. The Commission considered other 
factors, such as the equitable distribution of VHF channels to 
each of the states and affording local outlets to individual com¬ 
munities, to be more important. See Sixth Report, Par. 70-79, Vol. 
1, Part 3 Pike & Fischer, R.R. 91:622-91:624. 

39 The Commission’s refusal in Radio Wisconsin , Inc., 8 Pike & 
Fischer, R.R. 467 (cited by petitioner, Br. 39) to undo the inter¬ 
mixture of UHF and VHF channels in Madison, Wisconsin, is 
hardly support for petitioner’s contention that the assignment of 
Channel 6 is contrary to announced Commission policies. 
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for amendment of the rules (App. 29), the Commission 
issued a Notice of Proposed Rule Making, 40 which set forth 
the exact terms of the proposed amendment (App. 37). 
(See Administrative Procedure Act, Section 4(a), 5 U. S. C. 
1003(a).) An opportunity was afforded all interested per¬ 
sons to submit comments or briefs in support of, or opposi¬ 
tion to, the proposal. Reply comments or briefs were also 
provided for. Petitioner and others submitted their com¬ 
ments in response to this Notice, and the Commission 
adopted a Report and Order (App. 105), and a subsequent 
Memorandum Opinion and Order denying a petition for 
reconsideration (App. 121), in which the basis and purpose 
of the amendment were made clear. 41 These opinions also 
discussed in detail the comments filed by each of the parties 
with respect to the proposal. The statute requires no more. 

The Administrative Procedure Act, Section 4(b), 5 U. 
S. C. 1003(b), provides that “the agency shall afford in¬ 
terested persons an opportunity to participate in the rule 
making through submission of written data, views, or argu¬ 
ments with or without opportunity to present the same 
orally in any manner.” 42 While petitioner apparently 
recognizes that an oral presentation w r as not required by 

40 18 F.R. 6512. 

41 Petitioner’s claim (Br. 28) that it is virtually impossible to 
ascertain the basis and purpose of the amendment to the rules is 
plainly without merit. The basis and purpose were to assign an 
additional television channel to the community of Whitcfish Bay, 
an assignment which complied with the applicable rules and which 
would bring a first assignment to that community and an additional 
service to the Milwaukee area. It was so stated by the Commis¬ 
sion (App. 106, 109, 124-125). 

42 Even in those cases where rules are required by statute to be 
made on the record after opportunity for an agency hearing, the 
Administrative Procedure Act provides that “any agency may, 
where the interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of the evidence 
in written form.” (5 U.S.C. 1006(c).) Nor do constitutional re¬ 
quirements of due process of law require any particular form of 
hearing, if indeed any hearing at all, in quasi-legislative rule- 
making proceedings. See Bowles v. Willingham , 321 U.S. 503; 
Bi-Metallic Investment Co. v. State Board, 239 U.S. 441; Willa- 
point Oysters v. Ewing , 174 F. 2d 676, cert. den. 338 U.S. 860. 
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any applicable statute, it contends that there was an abuse 
of discretion in not holding an oral hearing (Br. 45). And 
it points to other proceedings where either oral argument 
or sworn testimony was provided for. But it fails to make 
any showing that either form of presentation was required 
here to insure adequate consideration of the matter. 

The proposal to assign Channel 6 to Whitefish Bay was 
a proposal to amend one item of a comprehensive revision 
of the Commission’s rules which had recently been the sub¬ 
ject of a prolonged and detailed rule-making proceeding. 43 
The basic principles governing the assignment of television 
channels had been set forth at length in a carefully con¬ 
sidered opinion. Each of the parties had a full opportunity 
to present every consideration believed relevant to the new 
proposal in its comments. Petitioner availed itself of this 
opportunity, as did each of the other parties, and full con¬ 
sideration was given every comment. Petitioner gave no 
reason in its comments, and gives none in its brief, why 
a written presentation was not an adequate vehicle for the 
presentation of any data it possessed. In these circum¬ 
stances it was not an abuse of discretion to deny petitioner’s 
request for an oral hearing. 


43 Even in the Sixth Report and Order, where hundreds of con¬ 
flicting requests for channel assignments had to be resolved, there 
was no oral presentation. Written comments were filed with re¬ 
spect to the proposed channel assignments. See Vol. 1, Part 3 Pike 
& Fischer, R.R. 91:603. 
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CONCLUSION 

The assignment of Channel 6 to Whitefish Bay was clearly 
in the public interest as a first assignment to that community 
and an additional assignment of a new service to the Mil¬ 
waukee area. No relevant facts or matters were presented 
to the Commission which would have warranted depriving 
the public of this service. The assignment complied in 
every respect with the Commission’s Rules and Regula¬ 
tions and established Commission policies. 

For the foregoing reasons, the order of the Federal Com¬ 
munications Commission should be affirmed. 

Respectfully submitted, 

Stanley N. Barnes, 

Assistant Attorney General, 
Daniel M. Friedman, 

Special Assistant to the Attorney 
General , 

United States of America. 
Warren E. Baker, 

General Counsel, 

J. Smith Henley, 

Assistant General Counsel, 
Daniel R. Ohlbaum, 

Counsel, 

Federal Communications Commission. 
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QUESTIONS PRESENTED 


In the opinion of intervenor, The Hearst Corporation, 
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For the District of Columbia Circuit 

No. 12,048 

Midwest Broadcasting Company, Petitioner, 
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United States of America, 

Federal Communications Commission, Respondents, 
The Hearst Corporation, 

Cream City Broadcasting Company, Inc., 

WJIM, Inc., Intervenors. 

No. 12,178 
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v. 
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Federal Communications Commission, Respondents, 
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On Petitions for Review of Report and Order of the 
Federal Communications Commission 

BRIEF FOR INTERVENOR, THE HEARST 
CORPORATION 

SUPPLEMENT TO COUNTERSTATEMENT OF THE CASE 

Because petitioner has omitted all reference to the his¬ 
tory* and background of the proceedings before the respond¬ 
ent Commission which were antecedent to those initiated by 

* References to ‘ ‘ respondent ’ ’ and ‘ 4 Commission ’ ’ hereafter re¬ 
fer in every instance to the Federal Communications Commission, 
a respondent on this appeal. 
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the September 30, 1953 Petition for Rule Making filed by 
intervenor, Hearst (J.A. 29-36) and because a knowledge 
of that background is important to an adequate under¬ 
standing of the context in which the action under review 
herein was initiated and decided, 1 intervenor, Hearst, sub¬ 
mits the following supplement to respondent’s Counter¬ 
statement of the Case on the instant appeal: 3 

In February, 1948, intervenor (through Hearst Radio, 
Inc., a wholly owned subsidiary since merged into appel¬ 
lant) filed with the respondent an application for a com¬ 
mercial television station construction permit to serve 
Milwaukee, Wisconsin on VHF Channel 10. On April 29 
1948, intervenor’s application and three other Milwaukee 
applications were designated for consolidated hearing. 
There were then three available unassigned channels in 
Milwaukee—Channels 6, S, and 10. Intervenor was the only 
applicant for Channel 10. After the hearing had com¬ 
menced, one of the four applicants dismissed its applica¬ 
tion. Intervenor and the two other remaining applicants 


1 The Court will note (J.A. 3) that petitioner omitted from 
the printing of the record, Part II of its own Petition for Review 
filed in this Court in the instant appeal. Pages 17-21 of said 
Petition contain a statement by petitioner of “The Assignments 
for the Milwaukee Area made in the Table of Assignments Adopted 
by the Sixth Report and Order.’’ This statement, though argu¬ 
mentative and incomplete reveals petitioner's acceptance 0 :' the 
relevance of the antecedent history of proceedings below. Other 
parties to the proceedings below also made reference to these ante¬ 
cedent proceedings and thereby similarly showed awareness of 
the relevance of these antecedent proceedings, (J.A. 74. 77-8, 40-1, 
112-3). See also petitioner's opposition below (J.A. 54). 


“Intervenor believes respondent’s Counter Statement to be a 
more accurate and complete statement than the statement sub¬ 
mitted by petitioner. The facts set forth in the above Supple¬ 
ment to the Counter Statement of the Case are a malt«T of official 
record and are (a) set forth either in Commission reports as fol¬ 
lows: Sixth Report and Order 1 RR (Part 3i 31: 59}*, 831-0. 
Also 8 RR 634; 8 RR 840; 9 RR 152 or (b) in the flies of this 
Court in Case No. 11,886, The Hearst Corp. v. FCC, filed July 15, 
1953. 
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filed a joint petition for immediate grant of the applica¬ 
tions. Two weeks later, on September 28, 1948, the Com¬ 
mission announced a “freeze” on the granting of all new 
station construction permits. 

At the time of the aforesaid Milwaukee hearing, the 
channels allocated for that city were Channels 3, 6, 8 and 
10. Channel 3 (subsequently changed by the Sixth Report 
to Channel 4) was assigned to Station WTMJ-TV, which 
since December, 1947 has been operating on that channel 
and providing the only VHF television service available 
to the public from Milwaukee. On March 22, 1951, the 
Commission by its Third Notice of Proposed Rule Making, 
in its so-called “Television Channel Reallocation proceed¬ 
ings,” for the first time proposed a change in the allocation 
for Milwaukee which had been in effect since 1945, The 
Commission proposed the allocation to Milwaukee of VHF 
Channels 4 and 12 for commercial use and Channel 10 for 
a non-commercial educational station, together with UHF 
Channels 19, 25 and 31 for commercial use. 


On May 7, 1951 in accordance with the Notice of Fur¬ 
ther Rule Making in the Third Notice, intervenor and one 
of the other two surviving applicants in the aforesaid 
194S Milwaukee hearing filed jointly an “Appearance and 
Comments” in which they protested the proposal to remove 
Channels 6 and 8 from Milwaukee and to remove Channel 


10 from commercial use by reserving it for non-commer¬ 
cial educational use. These parties also opposed the pro¬ 
posal to allocate for future commercial operation in Mil¬ 
waukee only VHF Channels 4 and 12 instead of the pre¬ 
viously allocated VHF Channels 3, 6, 8 and 10. The third 
remaining applicant of the 1948 Milwaukee hearing also 
participated in these proceedings before the respondent 
and opposed the removal of VHF channels from Milwau¬ 
kee. These three parties further urged that in order to 
permit the three Milwaukee applicants to provide addi¬ 
tional and competing television service to that city at the 
earliest possible date and to safeguard the rights of the 
parties to the Milwaukee hearing the Commission’s pro- 
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posed allocations for Milwaukee in its Third Notice should 
be modified to restore the 4 VHF channels for commercial 
television stations instead of the two proposed. Inter- 
venor and the other two Milwaukee applicants participated 
in that rule-making proceeding to the extent permitted by 
the Commission’s procedures by the filing of briefs and 
engineering studies in support of the restoration of VHF 
channels for commercial use in Milwaukee and by opposi¬ 
tion to conflicting proposals filed by other parties, together 
with briefs. 

On April 14, 1952, the Commission issued its Sixth Re¬ 
port and Order as its decision in the proceedings referred 
to. In paragraphs 572 through 578 of said report, the 
television channel allocation previously proposed for Mil¬ 
waukee by respondent in its Third Notice was “finalized” 
without change. The restoration of Channel 6 to Milwau¬ 
kee was denied by respondent because of a mutually ex¬ 
clusive proposal to allocate that channel to Green Bay, 
Wisconsin, as an additional channel there. The Commis¬ 
sion stated “It is our view that the record does not sup¬ 
port the addition of a fourth VHF Channel to Milwaukee 
in preference to a second VHF Channel for Green Bay.” 
The Commission pointed out additionally that the pro¬ 
posal of the Milwaukee parties to restore Channel 6 to 
Milwaukee would require a deviation from the Commis¬ 
sion’s Rules and Standards owing to a sub-standard mini¬ 
mum mileage separation of 167 miles instead of the re¬ 
quired 170 miles, using the points of reference prescribed 
by the Rules, i.e ., from the existing authorized transmitter 
of WOC-TV to the location of the main postoffice of Mil¬ 
waukee, where the allocation was then proposed. 

Upon its release of the Sixth Report and Order, the 
Commission adopted orders removing the applications of 
intervenor and the other two applicants from the hearing 
status previously referred to and, in effect, dismissed said 
applications. 

In June, 1952, intervenor by timely petition for recon¬ 
sideration sought to have the foregoing actions of the 
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Commission set aside and to have the Commission restore 
intervenor’s application to the status of an applicant in the 
previously commenced hearing, and to have the VHF com¬ 
mercial channel allocation restored to the four channels 
previously allocated to Milwaukee. This petition by inter- 
venor was denied 3 in November 1952 by the Commission, 
though by Memorandum Opinion and Order 4 released in 
January, 1953, upon further petition of intervenor, the 
Commission scheduled and afforded oral argument in Feb¬ 
ruary, 1953 to intervenor on the question of whether its 
application for a commercial station on Channel 10 should 
be dismissed because of the change in channel allocations 
which reserved Channel 10 for non-commercial educational 
use. In addition to intervenor and the Commission’s 
Broadcast Bureau, the Board of Vocational and Adult 
Education of Milwaukee and the Joint Committee on Edu¬ 
cational Television participated in the aforesaid oral argu¬ 
ment. On April 1, 1953, the Commission denied 5 6 inter¬ 
venor’s petition and dismissed its application for Channel 
10. A petition for rehearing of this Opinion and Order 
was in turn denied July 1, 1953. c On July 15, notice of 
appeal from this action of the Commission was filed in this 
Court. The Hearst Corporation v. Federal Communica¬ 
tions Commission, No. 11,886. 

A record of nearly 3,000 pages was filed by the Commis¬ 
sion in this proceeding before this Court, which record was 
later supplemented by the first 36 volumes in the record 
of No. 11,462, Radio Wisconsin, Inc. v. US. This supple¬ 
mentary record represented the proceedings in the rule- 
making which led to the adoption of the Sixth Report and 
Order. Intervenors in No. 11,886 were the Wisconsin State 
Radio Council, The Board of Vocational and Adult Edu¬ 
cation in the City of Milwaukee, the State of Wisconsin, 

3 8 R. R. 634. 

4 8 R. R. 846. 

5 9 R. R. 146. 

6 9 R. R. 152. 
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and seven organizations constituting the Joint Committee 
on Educational Television. 7 In a motion to extend time 
for filing of brief, Case No. 11,886, filed on October 12,1953, 
by the appellant in that proceeding (intervenor herein) 
this Court was advised that intervenor herein had filed a 
petition "with the Commission for rule-making so as to 
make an additional television channel available in the Mil¬ 
waukee, Wisconsin, metropolitan area. The Court was fur¬ 
ther advised that if the Commission amended its rules so 
as to add said channel, the then pending appeal Case No. 
11,886 would be dismissed. The said motion further ad¬ 
vised this Court of the action taken by the Commission on 
October 7, 1953, to institute rule-making proceedings by in¬ 
viting the comments of interested parties upon the rule 
change proposed by intervenor. By Motion for Dismissal 
of Appeal in Case No. 11,886, filed December 9, 1953, this 
Court was advised of the Commission’s action by Memo¬ 
randum Opinion and Order released December 4, 1953, to 
amend Section 3.606 so as to add the requested VHF tele¬ 
vision channel the amendment to become effective 30 days 
from date of publication in the Federal Register. This 
Court, upon consideration of the motion, ordered the ap¬ 
peal dismissed December 24, 1953. 

SUMMARY OF ARGUMENT 

I. 

Petitioner has advanced no contention justifying the set- 
ing aside of the Commission’s Order amending Section 
3.606 of its rules and regulations to reflect the allocation 
of Channel 6 to Whitefish Bay, Wisconsin. 

A. The contention that operation of a station on Chan¬ 
nel 6 under its allocation to Whitefish Bay "would result 
adversely to the public because of loss of service from 

7 The Vocational Board and the Wisconsin State Radio Council of 
the State of Wisconsin were then both applying for authority to 
build and operate non-commercial stations using Channel 10 at 
Milwaukee. 
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WOC-TV and WJIM-TV is without merit. Under Com¬ 
mission rules and regulations providing protection against 
interference and determination of whether or not objection¬ 
able interference will occur from the operation of co-chan¬ 
nel VHP television stations, no objectionable interference 
to either WOC-TV service or WJIM service wil occur so 
long as the transmitter of any station authorized for 
Channel 6, Whitefish Bay, is located at least 170 miles 
from the site of the WOC-TV transmitter and at least 
170 miles from the site of the WJIM-TV transmitter. It 
is conceded that no station may be licensed for Channel 
6, Whitefish Bay, under the Commission’s rules and regu¬ 
lations which w T ould permit location of its transmitter site 
at a lesser distance from either WOC-TV’s transmitter 
site or WJIM-TV’s transmitter site. No cognizance, there¬ 
fore, could have been taken by the Commission, nor can 
any be taken by this Court, of any claim of interference 
asserted to exist contrary to Commission rules and regu¬ 
lations which are not challenged in this proceeding. 

B. Petitioner’s contention that the City of Milwaukee 
rather than the City of Whitefish Bay should have been 
used by the Commission in determining the reference point 
for “assignment” spacing is without merit as neither 
Section 3.610 nor Section 3.611 of the Commission’s rules 
and regulations precludes the allocation of a channel to 
Whitefish Bay, and the reference point prescribed by the 
rules for Whitefish Bay meets the assignment spacing re¬ 
quirement of 170 miles from the transmitter site of 
WOC-TV. Further, the Commission’s action in allocat¬ 
ing Channel 6 to Whitefish Bay is not inconsistent with its 
prior refusal to allocate said channel to the City of 
Milwaukee. The Commission’s refusal to allocate the 
channel to the City of Milwaukee was based on its deter¬ 
mination that a second VHF channel for Green Bay w r as 
more important than a third commercial VHF channel for 
Milwaukee and that the allocation of Channel 6 to Green 
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Bay precluded its allocation to Milwaukee. There is no 
allocation of Channel 6 which conflicts with its allocation 
to Whitefish Bay. A further reason for refusal to allocate 
Channel 6 to Milwaukee, namely the sub-minimum spac¬ 
ing between WOC-TV transmitter site and the reference 
point in the City of Milwaukee, has no application to the 
assignment of Channel 6 to Whitefish Bay which meets 
the assignment spacing requirement so far as WOC-TV is 
concerned. 

C. Petitioner’s contention that the allocation of Channel 
6 to Whitefish Bay might result in diminution of competi¬ 
tion between commercial television stations in Milwaukee 
is vague, speculative and in no event a proper ground for 
refusal to make the allocation. The “Communications 
Act recognizes that the field of broadcasting is one of free 
competition”. Far from requiring that the Commission 
allocate channels or frequencies for broadcast services so 
as to limit or restrict competition in any market the Act 
requires that the Commission so allocate frequencies and 
channels as to permit free competition in all markets. 

II. 

All procedural requirements of Section 4 of the Ad¬ 
ministrative Procedure Act were met. Adequate factual 
data was available to the Commission on which to predi¬ 
cate its action in allocating Channel 6 to Whitefish Bay. 
There is no requirement in that Act or in the Communi¬ 
cations Act for a hearing involving either oral testimony 
or oral argument in any proceeding involving an amend¬ 
ment to Section 3.606 of the Commission’s Rules and Regu¬ 
lations. The Memorandum Opinion and Order in the in¬ 
stant case contained adequate and appropriate findings and 
conclusions disposing of all contentions raised by peti¬ 
tioner and other persons who opposed the allocation of 
Channel 6 to Wliitefish Bay. Nothing further is required 
by the Administrative Procedure Act. Further, the Com- 
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mission’s Memorandum Opinion and Order contained ade¬ 
quate findings and conclusions supporting the assignment 
of Channel 6 to Whitefish Bay. 

in. 

Petitioner is without standing to maintain the instant 
proceeding in this Court. Petitioner’s only asserted 
standing is based on a contention of economic injury which 
allegedly flows from the allocation of Channel 6 to White- 
fish Bay. Whether or not petitioner will ever be subjected 
to competition from the operation of a station in Whitefish 
Bay on Channel 6 can only be known when, as and if the 
Commission grants a construction permit for operation of 
such a station. The nature, extent and effect of such 
competition, if any, can only be determined in the light of 
such an authorization by the Commission. The listing of 
a channel allocation to a particular community in Sec¬ 
tion 3.606 of the Commission’s rules and regulations does 
not serve to authorize or put in operation any television 
station. Its effect is limited to a statement that the Com¬ 
mission will receive for filing, processing and appropriate 
action an application for a construction permit for a tele¬ 
vision station consonant with the listing. Whether or not 
an application will be filed; whether, if filed, it will be 
granted, and what, if any, competitive impact its opera¬ 
tion will have, cannot be determined before the grant is 
> made. Any conjecture, based only on the fact that an 

application may be filed, as to the nature and effect, or even 
the fact of competitive impact, is too remote and specula¬ 
tive to confer standing on the licensee or permittee of a 
station serving some portion of an area which may also be 
served by a hypothetical unauthorized future station. 
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L 

THE DISCRETION VESTED BY LAW IN THE COMMISSION TO MAZE 
RULES AND REGULATIONS; THE LIMITED NATURE OF THE SCOPE 
OF REVIEW VESTED BY LAW IN THIS COURT TO REVIEW SUCH 
ACTIONS; AND THE INSUFFICIENT NATURE OF THE GROUNDS AD- 
VANCED BY PETITIONER AND INTERVENOR. WJIM. IN THIS APPEAL. 
REQUIRES THIS COURT TO AFFIRM THE ACTION OF THE COMMIS¬ 
SION NOW ON REVIEW. 

Respondent Commission is charged by law “as public 
interest, convenience and necessity requires ... (to) . . . 
make such regulations not inconsistent with laws as it may 
deem necessary to prevent interference between stations 
and to carry out the provisions of this chapter ...” 8 Fur¬ 
ther the Commission is charged with the responsibility and 
duty to “make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions of this 
chapter . . .” 9 

Proceeding under these provisions of law and others 
cited in its notice (JA 37) and in accordance with the prac¬ 
tice and other procedures prescribed by law 10 for rule- 
making, the Commission acted to amend its Table of As¬ 
signments embodied in its Rules so as to add YHF Chan¬ 
nel 6 to Whitefish Bay and make other concurrent changes 
involving substitution of channels in two other communi¬ 
ties. Petitioner in this appeal seeks to have this Court re¬ 
view the proceedings below and set aside the action of the 
Commission adding Channel 6 to Whitefish Bay on peti¬ 
tioner’s claims that said action was arbitrary, capricious, 
and an abuse of discretion. 

W”hat are the principles of judicial review which must 
govern this appeal? This question was recently ans-wered 
by a three-judge federal court, as follows: 

“Are the rules prescribed arbitrary, capricious or 
an abuse of discretion? Certain fixed principles give 

8 Communications Act of 1934, as amended, Section 303(f) 47 
USCA 303(f). 

9 Communications Act of 1934, as amended, Section 303(r) 47 
USCA 303 (r). 

10 Administrative Procedure Act Sec. 4, 5 USCA 1003. 
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direction to the course of our review. A court should 
not set aside the Commission’s orders for either of the 
foregoing reasons if such orders are supported by the 
evidence, (citing cases) ‘The judicial function is ex¬ 
hausted when there is found to be a rational basis for 
the conclusions approved by the administrative body.’ 
(citing cases) It is the task of the Commission and 
not of the courts to pass upon the weight and credi¬ 
bility of the evidence, (citing cases) Moreover, there 
is a presumption that the Commission has properly 
performed its official duties and this presumption sup¬ 
ports its acts in the absence of clear evidence to the 
contrary.” 11 

In the Universal Camera Corp. case, the Supreme Court 
referred, as follows, to the function of the court reviewing 
agency action: 

. . . “agencies presumably equipped or informed by 
experience to deal with a specialized field of knowledge 
whose findings within that field carry the authority of 
an expertness which courts do not possess and there¬ 
fore must respect.” 

The Court went on in that case to add: 

“Nor does it mean that even as to matters not re¬ 
quiring expertise a court may displace the Board’s 
choice between two fairly conflicting views, even 
though the court would justifiably have made a dif¬ 
ferent choice had the matter been before it de novo.” 12 

In the recent Logansport case involving review of rule 
making proceedings before the respondent in connection 
with television channel allocations, this Court spoke as fol¬ 
lows concerning an objection to an allegedly erroneous de¬ 
termination on the merits made by the Commission: 

“In regard to this objection it suffices to say that 
our review satisfies us that the assignment was sup- 

11 American Trucking Association v. TJ. S., 101 F. Supp. 710, 726 
aff’d. 344 U. S. 298 (1953). 

12 Universal Camera Corp. v. National Labor Relations Board , 344 
US 474, 488. 
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ported, in this respect, by substantial evidence, and 
was clearly within the Commission’s statutory author¬ 
ity. That being so, this court’s duty is at an end. 
National Broadcasting Co. v. United States, 1943, 319 
US 190, 224, 63 S. Ct. 997 87 L. Ed. 1344.” 13 

The instant brief will review the contentions on which 
petitioner relies for the decision it is seeking from this 
Court, i.e., reversal of the Commission. It is submitted 
that the arguments herein show that petitioner has failed 
to assert any ground which requires this Court to set aside 
the Commission’s action below. 

It is believed to be accurate to state that petitioner, 
lacking proper grounds for reversal, is seeking to have 
this Court substitute its judgment for that of the Com¬ 
mission because of the Commission’s refusal to allow itself 
to be swayed by petitioner’s fears of the uncertain but pos¬ 
sible adverse economic effect on petitioner as a UHF op¬ 
erator which would be caused by the additional service for 
the people and by competition resulting from allocation of 
Channel 6 to Whitefish Bay. 

It is precisely at this point, however, where fears of 
future economic disaster are asserted, that a court review¬ 
ing agency action should heed these admonitions of the 
Supreme Court: 

“Needless to say we are ill equipped to weigh such 
predictions of the economic future. Nor is it our func¬ 
tion to act as a super-commission.” 14 

“The Regulations are assailed as * arbitrary and 
capricious.’ If this contention means that the Regu¬ 
lations are unwise, that they are not likely to succeed 
in accomplishing what the Commission intended, we 
can say only that the appellants have selected the 
wrong forum for such a plea. What was said in 
Board of Trade v. United States, 314 US 534, 548, 86 

13 Logansport Broadcasting Co. v. TJ. S., - App. D. C._ 

210 F. (2d) 24, 28. 

14 American Trucking Assns. v. TJ. S., 344 US 298, 309. 
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L. Ed. 432, 443, 62 S. Ct. 366, is relevant here: ‘We 
certainly have neither technical competence nor legal 
authority to pronounce upon the wisdom of the course 
taken by the Commission.’ Our duty is at an end 
when we find that the action of the Commission was 
based upon findings supported by evidence, and was 
made pursuant to authority granted by Congress. It 
is not for us to say that the ‘public interest’ will be 
furthered or retarded by the Chain Broadcasting Reg¬ 
ulations. The responsibility belongs to the Congress 
for the grant of valid legislative authority and to the 
Commission for its exercise.” 15 

; 

A. The Commission considered and properly rejected the WJIM- 
TV and WOC-TV Oppositions which were based entirely 
upon allegations of interference inconsistent with the Com¬ 
mission's Table of Television Allocations and not recognized 
by the Commission's Rules. 

Both petitioner (Br. 27) and intervenor, WJIM-TV, con¬ 
tend that the Commission, in rejecting the showings of 
WJIM-TV and WOC-TV, applied mileage separations as 
the sole test in the instant rule-making proceedings and 
refused to consider or ignored other pertinent public in¬ 
terest factors. 

It is true that the Commission in its Sixth Report and 
Order (J. A. 107-8) applied minimum mileage separations 
as the sole test and criterion for disposition of the WJIM- 
TV and WOC-TV contentions below. This was proper, 
however, because the WJIM-TV and WOC-TV contentions 
themselves were based entirely upon allegations of inter¬ 
ference which they claimed they would receive from the 
proposed Channel 6 allocation at Whitefish Bay. 

Under the nationwide television channel allocation plan 
which was incorporated into the Commission’s Rules by the 
Sixth Report and Order, maintenance of minimum mileage 
separations was established as the sole test and criterion 
for insuring sufficient spacing between stations which may 
be authorized under the allocation plan, so as to preclude 
the development of interference among television services 

15 National Broadcasting Co. v. U. S., 319 US 190, 224. 
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inconsistent with the public interest. 16 Thus, in its Sixth 
Report the Commission stated that “recognition must also 
be given to the fact that mileages set for co-channel 
spacings determine the size of the interference free 
service areas of nearby co-channel stations. 17 

Both WJIM-TV and petitioner in their briefs mistakenly 
assert that the Commission in the instant case applied 
minimum mileage separations as the sole test and criterion 
not in disposing of interference claims, as was the case, but 
in disposing of rule-making proceedings to change the tele¬ 
vision channel allocation table. Whether the Commission 
would have the power to apply such a single test in such 
cases is, however, not the issue in the instant case. What 
WJIM-TV and petitioner completely overlook is that the 
WJIM-TV and WOC-TV oppositions filed in the rule- 
making proceeding below rested entirely upon allegations 
of expected interference and that interference on the basis 
they sought to show it is nowhere recognized in the Com¬ 
mission’s Television Rules and Technical Standards. Thus, 
the citations of the Democrat Printing Co. case 18 by 
WJIM-TV and petitioner in their briefs is entirely beside 

16 (paragraph 103) “The Commission in seeking to establish a 
nation-wide television assignment plan which will provide service 
to the people of the United States for years to come is basing the 
Assignment Table in large part on a system of minimum station 
separations. These station separations, together with the station 
powers and antenna heights permitted by the Rules, will establish 
the nature and extent of the protection from interference to be 
accorded to television stations. The use of this system of station 
separations, we believe, will more easily and more likely bring about 
a truly efficient and equitable distribution of television service than 
would a system based upon ‘protected contours’.” 

17 FCC Sixth Report and Order, paragraph 111. See also para¬ 
graph 138—“• * * The television Assignment Table and the Rules 
with respect to television, however, recognize no protected contours. 
Rather they are based on the concept of affording each station the 
widest coverage possible consistent with an efficient utilization of 
the spectrum and the satisfaction of the needs of the various cities 
and communities in the United states. * • 

18 Democrat Printing Co. v. FCC, 85 App. DC 33, 175 F. (2d) 
344. 
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the point since that case deals with “loss of service” in AM 
through interference recognized by the Commission’s 
Standards Governing Standard (AM) Broadcast Stations. 
"WJIM-TV and petitioner conveniently presuppose and ask 
this Court to accept the premise that the Commission’s 
television rules and standards likewise recognize interfer¬ 
ence and establish standards for its computation. In dis¬ 
posing of the WJIM-TV and WOC-TV allegations of loss 
of service through claims of interference, the Commission 
properly referred to the provisions of Section 3.612 19 of 
its Rules which set forth clearly that “The nature 
and extent of the protection from interference accorded 
to television broadcast stations is limited solely to the pro¬ 
tection which results from the minimum assignment and 
station separation requirements and the rules with respect 
to maximum powers and antenna heights set forth in this 
subpart.” 

Elsewhere in its brief (p. 25) petitioner shows that it is 
fully cognizant of the adoption by the Commission of mini¬ 
mum mileage separation as the standard for avoidance of 
undue interference and of the fact that interference cannot 
accurately be predicted: 

“. . . The avoidance of possible ‘interference’ be¬ 
tween stations which would tend to destroy the avail¬ 
ability of service to such outlying areas was intended 
to be achieved by the principle of ‘assignment spacing 
requirements,’ under which specified minimum distance 
separations were set up between communities to which 
channels were to be assigned. The Commission, how¬ 
ever, explicitly so stated that, in the then state of the 
art, ‘interference’ could not accurately be predicted 
even by the methods it used in determining proper 
spacings.” 

WJIM-TV and petitioner next claim that the Commis¬ 
sion misapplied Section 3.612. This claim asserts that Sec¬ 
tion 3.612 was intended to establish no more than the limits 
of the legally protected private right which an existing 


19 1 Pike and Fischer R. R. (Part 1), 53:623. 
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television station could assert under the KOA case. 20 The 
claim continues by asserting that WJIM-TV and WOC-TV 
were allegedly not asserting private “KOA” rights to pro¬ 
tection from interference but only what they referred to as 
public interest factors. It is clear, however, that such pub¬ 
lic interest factors as were advanced by WJIM-TV or by 
WOC-TV were in each instance, factors which required 
that the Commission recognize service to be “lost” by 
these stations from assumed interference. Moreover, there 
is no merit whatever to the suggestion that Section 3.612 
was limited solely to a definition of the recognition to be 
afforded in television to existing stations in the light of the 
KOA case. 

The Commission properly applied Section 3.612 of its 
Rules to the proceedings below and pointed out by its refer¬ 
ence to paragraph 206 of the Sixth Report and Order that 
the factors set forth in Section 3.612 are equally as appli¬ 
cable to changes in the Assignment Table as they would 
be to any definition of the rights of existing television sta¬ 
tions under the KOA case. In para. 206 of the Sixth Re¬ 
port and Order, the Commission addressed itself to a pro¬ 
posal made for a rule governing future rule-making pro¬ 
ceedings to change the Table of Assignments. This 
suggested rule would not only require that the changes 
comply with the minimum mileage separations but that the 
changes also protect existing stations from interference to 
a specified degree. In rejecting this suggested test for 
future rule-making proceedings to test the Table of Assign¬ 
ments, the Commission said: 

“We do not however, believe that the Commission 
should impose any requirement that persons seeking 
changes in the Table of Assignments shall have to es¬ 
tablish that the proposed change would protect the 
Grade A service of assignments already made. We 
have above made clear that the Commission is not 
basing the Table of Assignments on any theory of pro¬ 
tected contours. In establishing the Table we have not 

20 FCC v. National Broadcasting Co., 319 US 239. 
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provided for any protection to specific contours of 
existing stations in connection with the grant of indi¬ 
vidual applications. We have determined that the 
service areas of television stations and the degree of 
protection from interference will be determined by the 
minimum spacing requirements established herein. ” 21 

In its Report and Order of December 4, 1953 in the in¬ 
stant proceeding, the Commission showed itself to be well 
aware of the relevance and importance of para. 206 of its 
Sixth Report and Order in disposing of the WJIM-TV and 
WOC-TV contentions inasmuch as it directly quoted that 
paragraph. Thus, the Commission properly applied Sec¬ 
tion 3.612 of its Rules and para. 206 of the Sixth Report 
and Order to support its conclusion that the contentions 
of WJIM-TV and WOC-TV were without merit. 

WJIM-TV and Midwest in their briefs respectively re¬ 
flect a dim and uneasy consciousness that the Commission’s 
existing rules properly precluded recognition for the alle¬ 
gations of loss of service based upon unrecognized inter¬ 
ference factors. Each, therefore, has undertaken to sug¬ 
gest some impropriety in having “previous rules” applied 
in a rule-making proceeding. The implication in this un¬ 
dertaking by WJIM-TV and petitioner to suggest that 
every previously adopted rule must be re-examined de novo 
if it is in conflict with any showing or contention advanced 
in a later rule-making proceeding, is completely unsound. 

Every person who had an interest in participating in the 
rule-making proceeding announced in this case by notice 
of the Commission (J. A. 37, 38) to amend only the Assign¬ 
ment Table of Section 3.606 of the Commission’s Rules, in 

21 Sixth Report and Order, paragraph 206. It should be noted 
that the suggested rule considered by the Commission in paragraph 
206 was seeking protection from the more severe degree of inter¬ 
ference which might affect Grade A Service. To be consistent with 
its ruling in paragraph 206 of its Sixth Report and Order, the 
Commission should, a fortiori , have rejected the claims of WJIM- 
TV and WOC-TV to loss of service only within the Grade B con¬ 
tours. 
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a particular respect, was on notice, of course, that the pro¬ 
ceeding would be held in the context of all existing rules 
other than the one to be amended. Anyone who regarded 
any existing rule other than the one proposed to be 
amended as one which should itself be amended, w T as free 
to petition the Commission for initiation of a proceeding 
to change that rule. There vras no suggestion by WJIM- 
TV or WOC-TV or any other participant in the proceeding 
below, that Section 3.612 or any other section of the Com¬ 
mission’s Rules required any change. 22 Moreover, not¬ 
withstanding the fact that both WJIM-TV’s and WOC- 
TV’s oppositions in the proceeding below* consisted of alle¬ 
gations of loss of service based on claims of interference, 
each chose to ignore the specific requirements of Section 
3.686 of the Commission’s Rules which reads in part, as 
follows: 

“Section 3.868 Measurements for rule-making pur¬ 
poses and upon request of the Commission (a). Ex¬ 
cept as provided for in Section 3.612, television broad¬ 
cast stations shall not be protected against any type 
of interference or propagation effect. Persons desiring 
to submit testimony, evidence, or data to the Commis¬ 
sion for the purpose of showing that the technical 
standards contained in this subpart do not properly 
reflect any given types of interference or propagation 
effects may do so only in appropriate rule making 
proceedings to amend such technical standards. Per¬ 
sons making field intensity measurements for formal 
submission to the Commission in rule making proceed¬ 
ings, or making such measurements upon the request 
of the Commission, should comply with the procedure 
for making such measurements as outlined below.” 

It is clear, therefore, that the Commission properly dis¬ 
posed of the contentions of WJIM-TV and WOC-TV in 
w’hich they sought to introduce consideration of a factor, 


22 No suggestion that such was the case, was made to the Com¬ 
mission by way of petition for rehearing or reconsideration by 
any of the parties. 
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not recognized by the Commission's Rules, i.e., loss of serv¬ 
ice from interference between stations complying with mile¬ 
age separation requirements. 23 

In summary, the Commission applied the single test 
of minimum mileage separations only for the purpose of 
disposing of allegations by WJIM-TV and WOC-TV of 
loss of service based upon claims of interference not rec¬ 
ognized by its published rules. The record before the 
Commission did include, as noted elsewhere, an assertion 
of substantial public interest factors which were adequate 
to support the Commission’s decision in the proceeding 
below. The Commission’s overall decision was thus not 
reached, as WJIM-TV and petitioner would have the 
Court believe, upon a mere application of a mechanical 
standard of minimum mileage separation alone. More¬ 
over, as the Commission properly held no substantive pub¬ 
lic interest factors were advanced to it either by WJIM- 
TV or WOC-TV except considerations inconsistent with 
and not recognized by the Commission’s other existing 
rules. Moreover, as to these other existing rules which 
required rejection of WJIM-TV’s and WOC-TV’s asser¬ 
tions, no party requested or intimated in any way, either 

23 Illustrative of WJIM-TV’s efforts to assert before the Court 
in this appeal matters precluded by Commission Rules which 
WJIM-TV did not seek to assert below are the assertions on page 
9 and footnote 3 of its brief, in which it is suggested that Lansing 
should have been located by the Commission’s Rules in Zone II, 
where 190 miles is the minimum mileage separation rather than 
in Zone I, where only 170 miles is the separation standard. In 
the absence of rule-making proceedings to change the Zone II 
boundaries to include Lansing, the Commission could not legally 
and consistently with the notice of rule-making issued pursuant to 
law in the proceeding below, have given any weight or considera¬ 
tion to a suggestion that the 190 mile minimum mileage separation 
was more appropriate for Lansing when the Commission’s Rules 
unambiguously prescribed 170 miles as the proper separation stand¬ 
ard between Whitefish Bay and Lansing. Moreover, the argument 
made to this Court that the 190 mile separations of Zone II are 
more appropriate to Lansing, was never made to the Commission. 

Section 405 of the Communications Act forbids consideration by 
the reviewing court of matters not presented to the Commission 
and on which it has had no opportunity to rule. 47 USCA 405. 
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by original comment or by petition for rehearing or recon¬ 
sideration, that it desired to initiate rule-making to 
change such applicable existing rules. 

It is significant that neither WJIM-TV nor petitioner 
has undertaken in any way to show that the WJIM-TV 
and WOC-TV claims of loss of service through interfer¬ 
ence were claims recognized by any rule, decision or prece¬ 
dent established by the Commission. Nor, of course, can 
WJIM-TV and petitioner suggest how the Commission 
could have legally recognized the claims of interference 
advanced below when recognition of such claims of inter¬ 
ference by the Commission were precluded by the Com¬ 
mission’s existing rules. Lastly, whatever rights WJIM- 
TV might have as an existing station and licensee under 
the KOA case to protest interference, WJIM-TV disavows 
that it has asserted invasion of any private legal rights 
either before the Commission or now before this Court. 
Hence, no aspect of this case on appeal involves the deter¬ 
mination of any injury to the private legal right of either 
WJIM-TV or WOC-TV as existing stations or licensees, 
arising from claimed interference. 

B. The Commission's action in approving the allocation of Chan¬ 
nel 6 to Whitefish Bay was not inconsistent with Section 
3.610 or 3.611 of its Buies, with its earlier action in the 
Sixth Report Refusing to Allocate Channel 6 to Milwaukee, 
or with other decisions. 

Petitioner contends (Br. 41-43) that the Commission was 
arbitrary and unreasonable in its action now under review— 

1. For selecting Whitefish Bay instead of Milwaukee as 
one of the points of reference in determining compliance 
wdth minimum mileage separations under Section 3.611 
of its Rules. 

2. For being inconsistent with its Sixth Report and 
Order in denying allocation of Channel 6 to Milwaukee. 

Examination of these contentions will show that neither 
one had merit and the Commission’s actions were entirely 


21 


consistent in these respects. With respect to the peti¬ 
tioner’s first contention, referred to above, it should be 
noted that petitioner is arguing before this Court conten¬ 
tions which were not advanced before the Commission by 
any of the parties. Reference to the pleadings of the 
parties below shows them to be devoid of any suggestion 
that the Commission was misapplying Sections 3.610 or 
3.611 in permitting Whitefish Bay as a reference point or 
that the rules required assignments to be made only to 
principal communities. 24 (Br. 42) 

Petitioner points out repeatedly, that the Commission in 
its Sixth Report denied the proposal of the Milwaukee 
applicants to restore VHF Channel 6 to Milwaukee as it 
had been allocated continuously from 1945. However, 
each reference by petitioner to this action by the Commis¬ 
sion in its Sixth Report invariably omits any reference to 
the equally obvious fact that the Milwaukee proposals were 
mutually exclusive with the allocation of Channel 6 to 
Green Bay as had been proposed by the Commission. It 
was because the Commission decided in its Sixth Report 
that Green Bay had a greater need for Channel 6 as its 
second commercial VHF channel than did Milwaukee for 
restoration of a third commercial VHF channel that 
the Commission primarily decided against allocation 
of Channel 6 to Milwaukee. This conflict with Green Bay 
is an important element of the fact-problem faced by the 
Commission in the Sixth Report w T hich was not present in 
the instant case. No comment, evidence , or other statement 
was submitted in the case below which suggested any 
alternative , conflicting, or more effective use of Chcmnel 6. 
The comments, therefore, filed below in opposition were 
concerned solely with keeping Channel 6 from being 
allocated to Whitefish Bay. It should be apparent that 
although they now claim a great concern for public interest 


24 Section 405 of the Communications Act. 47 USCA 405 pre¬ 
cludes the raising of matters on appeal on which the Commission 
has been given no opportunity to pass. 
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considerations, none of the parties in opposition suggested 
or presented for the Commission’s consideration any suit¬ 
able conflicting proposal for use of Channel 6 elsewhere. 
Thus, in effect they were asking the Commission to refuse 
to make an additional service available to persons who 
otherwise would be able to receive the service. 

Petitioner, however, refers to the Commission’s action 
under review as one in which the Commission chose to 
ignore its determinations in the Sixth Report and thereby 
sought to accomplish what it had previously properly re¬ 
jected. Nothing could be further from the fact. As the 
Commission stated below, “the present proposal is not 
subject to those disabilities,” (J.A. 124) referring to the 
disabilities it found in the Sixth Report against the allo¬ 
cation of Channel 6 to Milwaukee. 

In the Sixth Report the Commission determined primar¬ 
ily with respect to Channel 6 that Green Bay had a greater 
need for a second commercial VHF channel than Milwau¬ 
kee had for a third commercial VHF channel. Allocation 
of Channel 6 to Whitefish Bay is entirely consistent with 
this determination since Green Bay continues to have the 
allocation of 2 VHF channels awarded to it by the Sixth 
Report. 

Petitioner contends, however, that inconsistency exists 
with respect to the other determination in question on 
Channel 6 in the Sixth Report, i.e., allocation of Chan¬ 
nel 6 to Milwaukee was insufficient to meet the 170 mile 
requirement. The insufficiency lay in the fact that under 
Section 3.611(a)(2) of the Commission’s Rules there was 
a separation of only 167 miles from the authorized trans¬ 
mitted site of operating Station WOC-TV to the location 
of the main post office in Milwaukee, the community then 
proposed for allocation of Channel 6. It is equally obvious 
that the Commission’s determined refusal to permit an 
allocation which fails to meet the minimum mileage sepa¬ 
ration has likewise been adhered to and followed with 
complete consistency in the rule making initiated by inter- 


23 


venor to allocate Channel 6 to Whitefish Bay. There is 
no dispute that the distance from the same authorized 
transmitter site of Station WOC-TV to the main post 
office of the community where the allocation is proposed— 
in this case, Whitefish Bay—is 170 miles and, therefore, 
meets the mileage separation requirement. 

In order to transform the obvious consistency and con¬ 
formity of the proposal for allocating Channel 6 at White- 
fish Bay with the relevant determinations made concern¬ 
ing allocation of Channel 6 in the Sixth Report, petitioner 
has had to resort to some far-fetched arguments. First, 
it argues (Br. 42) that it could not determine whether the 
Commission was in fact assigning Channel 6 to Wihtefish 
Bay or the Milwaukee area. The Commission in the order¬ 
ing clause of the amendment adopted below (J.A. 110) 
plainly designated Channel 6 as allocated to Whitefish 
Bay. References by the Commission or by intervenor (as 
the petitioner below) to the obvious fact that the Milwaukee 
area will benefit from the Whitefish Bay allocation is 
hardly an adequate basis to give petitioner herein any rea¬ 
sonable basis for claiming that a “Milwaukee area” allo¬ 
cation should be measured from the main post office in the 
city of Milwauke. 

The Commission’s 15 mile rule which makes any channel 
allocated to the principal city of the metropolitan area 
available for assignment to any community within 15 miles 
is not inconsistent, as petitioner suggests, with the alloca¬ 
tion of Channel 6 to Whitefish Bay. As the Commission 
pointed out by footnote 2 of its Memorandum Opinion and 
Order of February 15 (J.A. 124), it had in several in¬ 
stances made allocations of channels to smaller communi¬ 
ties in metropolitan areas which were within 15 miles of 
the principal city. There is no inconsistency, therefore, in 
making an allocation of Channel 6 to Whitefish Bay which 
complies with the minimum mileage separation where allo¬ 
cation of the same channel to Milwaukee would not so 
comply. 


Petitioner argues (Br. 42) that the Table of Assignments 
is based upon a principle that channels are to be assigned 
to principal communities only. 2 * Though it may be con¬ 
ceded that in the case of metropolitan areas the Commis¬ 
sion has in most cases allocated the channels to the princi¬ 
pal community, this has not been a matter of inflexible as¬ 
signment principle as petitioner suggests. There is noth¬ 
ing in the Commission’s Buies governing its Table of 
Assignments or changes therein which set up any rule 
that would preclude any community from being eligible 
to receive an allocation by amendment of the Table be¬ 
cause it fails to qualify as a so-called principal commu¬ 
nity. The Commission’s Rules do not set up differen¬ 
tiation in communities into “principal” and otherwise, as 
argued by petitioner. 

Finally, petitioner has charged (Br. 43) the Commission 
with a circumvention of its rules in approving the allo¬ 
cation of Channel 6 to Whitefish Bay after having pre¬ 
viously denied its allocation to Milwaukee. This charge 
is based upon the affidavit of WOC-TV’s consulting engi¬ 
neer (J.A. 79) supporting the WOC-TV opposition be¬ 
low. The circumvention charged asserts that WOC-TV 
“pointed out that virtually the same interference would 
result with respect to WOC-TV by the proposed assign¬ 
ment as the Commission had refused to permit previously 
in refusing to assign Channel 6 to Milwaukee under the 
proposal to locate a transmitter so as to meet the 170 mile 
separation.” (Br. 43) 

The charge is without merit. The Commission did not 
remove Channel 6 from Milwaukee because of possible 
actual interference to WOC-TV. As previously pointed 
out in the instant brief, the Commission, in protecting the 
public from loss of service from undue interference ef- 

25 Petitioner does not state his position so absolutely. However, 
if the argument is to have any relevance it must be stated in this 
way because if it is not an absolute principle, then it can hardly 
be applied to suggest that the assignment of Channel 6 to Whitefish 
Bay violated assignment principles. 
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fects of operating television stations, adopted the method 
of prescribed minimum mileage separations to be main¬ 
tained between the transmitter sites of authorized sta¬ 
tions. This the Commission referred to as facilities spac¬ 
ing, or transmitter-to-transmitter spacing, which is the 
only spacing directly related and relevant to maintenance 
of proper standards for avoidance of undue interference. 
In the geographical area of concern in the instant case, the 
transmitter-to-transmitter mileage separation prescribed 
by the Commission in its Sixth Report to protect the pub¬ 
lic from undue interference was 170 miles. 

; 

The Commission, however, had recognized the need for 
another type of spacing which it referred to as assignment 
spacing, or so-called city-to-city spacing, which it applied 
in connection with changes in the Table of Assignments. 
The need for this spacing was primarily related to a differ¬ 
ent problem, however, than the interference problem to be 
met by facilities spacing. The Commission explained its 
reasons for adopting assignment spacing requirements, as 
follows: 

“The request that proposed antenna sites^ rather 
than the standard reference points selected by the 
Commission, should be utilized in ascertaining chan¬ 
nel assignment separations is, we believe, wholly im¬ 
practical for the assignment of television channels on 
a nationwide basis. There is no assurance that a 
proposed antenna site will actually be available for 
use by any applicant other than the one who pro¬ 
poses it. As a consequence, if the Commission were 
to attempt, in its rule making proceedings, to select 
antenna sites it would, of necessity, prejudge the selec¬ 
tions of licensees from among competing applicants. 
Such prejudgment would be both illegal and unfair. 
Hence, the Commission would be compelled to sus¬ 
pend its rule making proceedings and undertake ad¬ 
judicatory licensing proceedings to determine pros¬ 
pective licensees, and prospective transmitter sites, 
for every television station in the United States. By 
the same token, however, no licenses could finally be 
issued until the completion of the rule making proceed- 
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ings with final assignments of channels. The result 
would be chaotic proceedings in which no applicant 
could be sure of the channels available. And the de¬ 
lays in establishing an adequate national television 
system would be enormously increased.” 26 

In the proceedings leading to the Sixth Report, the Mil¬ 
waukee parties did, as the Commission noted, 27 point out 
that although the separation from WOC-TV to the Mil¬ 
waukee main post office was only 167 miles, transmitter 
sites near Milwaukee on the side away from WOC-TV and 
170 or more miles from the WOC-TV transmitter, were 
available for potential applicants so that a Milwaukee 
Channel 6 station could locate and use a transmitter site 
that would be 170 miles from the WOC-TV transmitter 
site and thereby satisfy the Commission’s facilities spacing 
or transmitter-to-transmitter requirement for avoidance 
of undue interference. Thus, the Milwaukee parties urged 
upon the Commission that since the transmitter-to-trans¬ 
mitter spacing could be met, undue interference to WOC- 
TV ’would be avoided and the Commission should permit 
the allocation notwithstanding its being a sub-standard as¬ 
signment spacing requirement. The Commission rejected 
the argument of the Milwaukee parties and insisted upon 
compliance with both of its spacing requirements, i.e., the 
facilities spacing and assignment spacing. The allocation 
of Channel 6 to Whitefish Bay satisfied both these require¬ 
ments and hence is completely consistent with the Com¬ 
mission ’s action in the Sixth Report. 

Where petitioner makes its mistake is in presuming that 
the denial of this proposal of the Milwaukee parties regard¬ 
ing this sub-standard assignment spacing between WOC- 
TV and the Milwaukee post office was based upon a deter¬ 
mination by the Commission that such denial was re¬ 
quired to protect WOC-TV from undue interference. This 
is completely incorrect and petitioner can nowhere show 

26 In re WCAE, Inc. 8 RR 247, 251-2. 

27 Sixth Report, para 572(j). 
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the contrary. 28 It can be seen, therefore, that what was 
done in the instant case was in complete conformity with, 
rather than in derogation of the rulings made in the Sixth 
Report. 

The Commission’s action below was consistent, more¬ 
over, wdth several prior precedents in which minor sub¬ 
standard spacing problems involving VHF channels were 
accommodated by making the allocation to a more distant 
but nearby small community. Some of these cases involved 
allocations made by the Commission in its Sixth Report 
which were later discovered to have unwittingly involved 
marginally sub-standard spacings. Thus, a VHF chan¬ 
nel allocated to Nashville, with a spacing of 2.5 miles 
less than the minimum prescribed, was moved to Old 
Hickory, a community of 8500 population, 11 miles from 
Nashville. 29 Also, a VHF channel allocated to Macon, 
with a spacing 0.8 miles less than the minimum prescribed, 
was moved to Warner Robins, a nearby community of 
approximately 8000 population. 30 

In another case, the allocation of Channel 4 was made 
to Irwin, Pennsylvania, a community of less than 5,000 
people, 17 miles from Pittsburgh. 31 The rule making pro¬ 
ceeding in this case was instituted by the Commission 32 

28 In the Sixth Report (para. 572j) the Commission referred to 
the fact that WOC-TV had argued that it should be protected from 
the undue interference which it could receive from Channel 6 at 
Milwaukee, measuring to its post office. The Commission’s con¬ 
clusion (para. 575) however, showed that it decided no more 
than that it would not permit a deviation from its assignment 
spacing requirement of 170 miles between a city and an existing 
authorized transmitter. (In this case WOC-TV). 

20 Memorandum Opinion and Order on petition of Memphis Pub¬ 
lishing Co. 8 RR 268, 272-3. Also Notice of Proposed Rule Making 
to assign Channel 5 to Old Hickory 17 FR 8668 and adoption 
thereof 17 FR 9561. 

30 Notice of Proposed Rule Making 17 FR 11824. Adopted 18 
FR 317. 

31 Memorandum Opinion and Order on Rule Making. 8 RR 453. 

32 17 FR 8125. 
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on the petition of the Mayor of Pittsburgh that the as¬ 
signment of Channel 4 to Irwin would provide a more 
efficient utilization of available channels and more tele¬ 
vision service to cities in the Pittsburgh metropolitan area. 
As in the case of the proposal to allocate Channel 6 to 
Milwaukee, the Commission denied a proposal for alloca¬ 
tion of a Channel 4 to Pittsburgh because of sub-standard 
spacing between the city of Pittsburgh main post office 
and the transmitter sites of existing stations. 33 

In the Irwin case, the Commission found: 

“We recognize the desirability of additional service 
in the Pittsburgh area, but find that we cannot assign 
Channel 4 to Pittsburgh without violating the minimum 
co-channel assignment separation standards. The as¬ 
signment of Channel 4 to Irwin complies with those 
standards, brings a first television station to that com¬ 
munity, and, in addition, provides additional service 
to the Pittsburgh area. Our decision to assign Chan¬ 
nel 4 to Irwin in order to achieve a more efficient 
utilization of the channel is not a subterfuge.” 34 

It can be seen from the foregoing that, far from being 
inconsistent with its past precedents, the Commission’s 
action in the instant case was consistent with and in con¬ 
formity with ample precedent. 

Petitioner seeks to demonstrate arbitrariness in the 
Commission’s actions below from the asserted fact that 
they were at variance with previous decisions which peti¬ 
tioner refers to as being indistinguishable from the facts 
and circumstances in the instant case. It is significant 
that these contentions (Br. 29-32) were not advanced by 
any of the parties below. Hence the Commission was 
given no opportunity to consider the point now raised 
before this Court. This is. the logical and reasonable 
explanation for any failure of the decisions below to “ad- 

33 Sixth Report, Para. 349, 357. 

34 8 RR 453, 455. 
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vert to” (Br. 29) the variances and inconsistencies in 
result now alleged by petitioner. 

There are, of course, many obvious differences dis¬ 
tinguishing the instant case from these Commission cases 
cited by petitioner. The most apparent of these is that 
the Los Angeles, Beverly Hills, St. Louis and Cleveland 
cases involved proposals to allocate additional UHF rather 
than VHF channels. Some idea of the significance of 
this difference in terms of assignment spacing require¬ 
ments can be derived by referring to the Table of “UHF 
Spacings to Avoid Certain types of Interference” follow¬ 
ing Section 3.610 of the Commission’s Rules and Regula¬ 
tions. 35 No comparable table exists to complicate alloca¬ 
tion of VHF channels. As noted elsewhere in this brief, 
the cases involving VHF channels for Irwin, Pa.; Nash¬ 
ville—Old Hickory; Macon-Warner Robins, are precedents 
with which the case below is fully consistent. 

Petitioner also cites (Br. 29) the WCAE case as a 
Commission case showing a disposition inconsistent with 
the instant case. What petitioner has failed to call to 
the Court’s attention is that in the WCAE case the allo¬ 
cation to Pittsburgh of the additional VHF channel pro¬ 
posed therein required that it be taken from Steubenville, 
Ohio. Petitioner further overlooked calling to the Court’s 
attention that following the cited WCAE decision, the 
Commission, upon petition of the Mayor of Pittsburgh 2,5 
and after rule making, allocated a different VHF channel 
to Irwin, Pa. 37 only 17 miles from Pittsburgh resulting in 
an additional service for Pittsburgh and the Pittsburgh 
metropolitan area. 

Petitioner suggests (Br. 33) that the Commission had 
nothing on which it could rely to support a determination 
that a need existed either, as petitioner states, in Whitefish 


35 1 RR 53:619-20. 
35 17 FR 8125. 

37 8 RR 453. 
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Bay or Milwaukee to have Channel 6 allocated to White- 
fish Bay. To make such a statement it is obvious that 
petitioner chose to ignore the matters set forth in the 
Comments of the City of Milwaukee (JA 50-2) based on a 
resolution of its municipal council. The resolution of the 
Common Council of the City of Milwaukee called these 
matters to the attention of the Commission in support of 
the proposed allocation: the population of the city and 
surrounding areas, the substantial number of VHF sets 
in the Milwaukee area which could derive an added serv¬ 
ice without “costly installations” 38 and the expression by 
the Council of its view that the present allocations are 
inadequate and that real justification and merit exists 
for the proposed additional VHF channel. (JA. 50-2). These 
representations to the Commission in its rule making func¬ 
tion by the elected officials of the law-making body of the 
most populous political unit in the area are certainly en¬ 
titled to weight. None of the matters stated in the resolu¬ 
tion of the city of Milwaukee was disputed by petitioner or 
any other party except as to need for additional service 
and as to that the Commission could properly rely upon 
the expression of need submitted formally by the Common 
Council. Petitioner herein also ignored intervenor’s 
petition for rule-making (JA 30) in which it was stated: 

“The desirability of providing additional VHF 
service where possible and in particular of providing 
an additional VHF service in the Milwaukee metro¬ 
politan area has, it is submitted, been recognized by 
the Commission and is amply demonstrated by 
evidence already in the Commission’s files. Obviously 
the proposed amendment provides a more efficient use 
of television channels in that it makes three com- 


38 Petitioner in its opposition below (JA. 53-4) before the Com¬ 
mission conceded that there were approximately 500,000 receivers 
in the area of which only 150,000 were capable of receiving UHF 
service. Thus, the Commission was informed that 350,000 receivers 
were capable of receiving only VHF television service in the com¬ 
munity. 


31 


mercial VHF services possible whereas the present 
assignment table makes only two, and it does so with¬ 
out diminishing the provision for services made in the 
present table to either of the communities of Marquette 
or Green Bay.” 

C. The Commission duly considered and properly exercised 
its sound discretion not to rely upon the vague and insub¬ 
stantial allegations advanced below by petitioner and the 
UHF Association concerning possible adverse economic 
effects upon UHF operation from the proposed allocation 
change which would add a VHF Channel in the same area 

In its brief (pp. 38-41) petitioner argues that the Com¬ 
mission “unlawfully failed to consider facts showing that 
the proposed assignment would result in diminution of 
effective competition.” The defect in the argument is 
that it can find no basis in fact or support in this record. 
The Commission’s two decisions on this matter (J.A. 108- 
9; 122-5) demonstrate conclusively that the Commission 
considered the matters set out in the oppositions filed 
before it in this proceeding by petitioner and the UHF 
Association. That the Commission was not persuaded by 
the meagre and speculative assertions made by petitioner 
and the UHF Association on the subject of possible ad¬ 
verse effect on UHF development is not a proper ground 
for judicial reversal. Moreover, the grounds urged below 
by these parties on the subject of competition were shown 
to have been entirely without merit (J.A. 93-97; 102-5). 

Reference to petitioner’s opposition below (J.A. 52-59) 
shows an assertion of a speculation, no more, (a) of what 
“might” occur to the rate of conversions and sale of UHF 
receivers in Milwaukee; (b) of vague danger in the future 
to present network contracts of WCAN-TV and WOKY- 
TV and (c) of undefined “pressure” on the networks by. 
advertisers too great to overcome (J.A. 55-6). These pure 
speculations unsupported as they are by any facts are 
then followed by a statement that the notice of proposed 
rule making will do “irreparable damage to those permit¬ 
tees who have expended vast sums of money in the con- 


struction and operation of UHF television stations.” 
(J.A. 56). The language just quoted is especially interest¬ 
ing in the light of petitioner’s brief in this Court, 
wherein at page 40 it charges the Commission with being 
arbitrary and capricious for construing the allegations 
it made on competition, ‘‘as claims to protection of ‘private 
economic interests.’ ” If these claims of petitioner are 
not claims to protection of private economic interests, 
then the English language has lost its power to convey 
understandable and unambiguous meaning. There is noth¬ 
ing to be found in these claims to suggest the proper con¬ 
cerns of public interest, referred to by petitioner, unaf¬ 
fected by the adverse effects to petitioner’s private 
interest. 3 ® 

However, neither the Court, the Commission, nor this 
intervenor has any need to rely upon respective interpreta¬ 
tions of what interest, public or private, was involved. 
We have petitioner’s own assurance from its Petition for 
Review in this Court wherein it refers to the same matters 
which it raised in its opposition as discussed above and 
refers to them as “the foregoing facts going to the peti¬ 
tioner's interest .” (emphasis supplied—J.A. 14). 

39 The Commission, moreover, was not required to close its eyes, 
nor should this Court do so, to Midwest’s persistent efforts to pre¬ 
vent the inauguration of needed additional VHF service in the 
Milwaukee area which for nearly seven years has had only one 
VHF service available to the public therein. Thus, Midwest 
has not only opposed and sought to enjoin the change in the 
Table of Assignments on review in the instant ease, but it has 
opposed, appealed to this Court (Midwest B/C Co. v. FCC, U. S. 
Court of Appeals, D.C. No. 12410) and sought to enjoin the re¬ 
cent grant by the Commission of a television application for a new 
VHF station to operate in Milwaukee on VHF Channel 12. In 
fact Midwest has itself recently tendered an application to the 
Commission for use of Channel 12 while continuing to operate on 
UHF Channel 31; continuing to prosecute the instant appeal to 
review the Commission’s order allocating Channel 6 to Whitefish 
Bay, and moreover, continuing its status as an intervenor in the 
hearing already begun before the Commission on the three appli¬ 
cations pending for use of Channel 6. 
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Further reference to petitioner’s opposition below shows 
further that it then argued for a deferment of action 
(J.A. 57) in the proceeding below pending a decision by 
this Court on the Logansport case. 40 This Court’s affirm¬ 
ance of the Commission in that case indicates the Com¬ 
mission’s wisdom in not allowing the public interest factors 
involved in its decision on the rule change to be deferred 
for the irrelevant grounds and reasons advanced by Mid¬ 
west. 

Lastly, petitioner’s opposition below outlined an area 
of evidence “to be produced” at a hearing which it re¬ 
quested before the “Commission en banc which will show 
great inequalities which today exist between VHF and 
UHF broadcasters . . . (and) which will show the unavail¬ 
ability of sufficient numbers of all-purpose receivers and 
of the unavailability of high-powered transmitting equip¬ 
ment. ’ ’ It may be observed en passant that so far as the 
interests of the public are concerned, evidence of this char¬ 
acter would be relevant only to show the need for imme¬ 
diate institution of additional VHF service in view of this 
conceded inadequacy of UHF to render service at this 
time. Even if such evidence of a general character 
could be assumed to be relevant to a determination of the 
decision to be made on the proposal to allocate Channel 
6 to Whitefish Bay, petitioner had the obligation of com¬ 
ing forward with the evidence in accordance with the 
opportunity afforded to it by the Commission. The Com¬ 
mission’s practice in rule-making proceedings involving 
channel allocations has uniformly required written com¬ 
ments to include all facts which it is asked to consider in 
connection with the proposal in that proceeding. The Com¬ 
mission requested written comments in this case. (J.A. 38). 
Petitioner cannot be heard to complain if it chose to waive 
its opportunity for submission of data in writing and to 
hold back such data in the hope that the Commission would 

40 Logansport Broadcasting Co. v. TJ.S., — App. D.C. —, 210 F. 
(2d) 27-8. 
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exercise its discretion to protract the proceedings and order 
an oral hearing to receive the facts petitioner claimed it 
could but did not produce. This is, of course, the same pro¬ 
cedural difficulty in which the UHF Association placed it¬ 
self in connection with its opposition below. Thus, both pe¬ 
titioner and the UHF Association failed, by their own 
choice, to even allege, much less develop, the facts they 
claimed might be shown concerning the inequality of the 
competitive effort of UHF stations against VHF stations. 

The most significant aspect of this point, however, is 
that the evidence was not relevant, nor pertinent, to the 
matters specifically involved in the scope of the notice 
issued by the Commission in the proceeding below. It is 
apparent that the entire UHF Association opposition be¬ 
low and the concluding and major portion of petitioner’s 
opposition were concerned with considerations and pro¬ 
posals for changes in Commission Rules and practices 
which they were interested in advancing, to restore or 
bring about, as the case might be, a stronger UHF posi¬ 
tion vis-a-vis VHF generally. Thus the UHF Association 
referred to studies 41 “which may well provide a basis for 
a complete re-evaluation by the Commission of the regu¬ 
latory status of UHF broadcasting.” (J.A. 39). Other 
matters were argued in the UHF Association opposition 
below which were all concerned with alleged industry-wide 
problems of v/ailability of UHF equipment, competitive 
handicaps of c HF, change of Commission processing pro¬ 
cedures for expediting action on television applications, 
and imposition in effect of a new “freeze” on any pro¬ 
posals to change the Table of Assignments by adding VHF 
channels. 

The foregoing review of the UHF Association opposi¬ 
tion and the portion of petitioner’s opposition suggesting 
broad changes in Commission rules and practices affect¬ 
ing UHF vis-a-vis VHF, demonstrates, it is believed con¬ 
clusively, that both the UHF Association and petitioner 

41 So far as can be determined none of these “studies” has been 
submitted to the Commission for consideration. 
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were seeking to convert the rule-making proceeding below 
which was concerned solely with the allocation of Channel 
6 in the Milwaukee area into a new large-scale UHF hear¬ 
ing and interim VHF freeze to modify the Commission’s 
rules, practices and procedures. 

In the instant appeal, petitioner’s complaints are really 
directed to the fact that the Commission was not persuaded 
to adopt petitioner’s and the UHF Association’s sug¬ 
gestion of a new large-scale hearing and freeze. It is 
submitted that these parties below should have petitioned 
for institution of appropriate new rule-making to accom¬ 
plish the objectives they had in mind and not undertake 
as they did in the proceeding below to employ it as a 
vehicle for general rule-making proceedings in a proceed¬ 
ing involving the addition of only one channel in one 
community. 

With respect to the effects of additional competition as 
a criteria in allocations, petitioner relies entirely upon cer¬ 
tain language of the Commission quoted out of context from 
its Radio Wisconsin case (8 RR 467) to support an argu¬ 
ment that private competitive factors are appropriate for 
consideration in the assignment of channels. It is especially 
inappropriate for petitioner to use language from the Radio 
Wisconsin case because the factual context of the Radio 
Wisconsin case was one involving solely a question of 
whether the Commission would reconsider a previous deci¬ 
sion to intermix commercial VHF and UHF channels for 
Madison, Wisconsin, in preference to a proposal that com¬ 
petitive equality would be better served by non-intermix¬ 
ture. The Commission significantly decided in favor of 
continuing intermixture. The factual context, however, in 
the instant case, was one in which additional competition 
would result from addition of a channel. 42 


42 In this connection the UHF Association in its opposition below 
showed an unconscious awareness of the public benefit to be de¬ 
rived from the proposed allocation when it stated: 

“Additional VHF channels will permit all or most VIIF 
applicants to avoid mutually exclusive hearings and not only 
increase competition but also expedite it.” J.A. 45. 
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In this factual context, the Commission properly stated 
(J.A. 123) “it has long been established that the grant of 
a broadcast license or permit does not entitle its holder 
to protection against the creation of competition. To 
this can be added the further observation that the Supreme 
Court in the Sanders Bros, case established that the “Com¬ 
munications Act recognizes that the field of broadcasting 
is one of free competition.” 43 AVith reference to economic 
loss to be anticipated by a broadcaster from additional 
competition the Supreme Court further said that: 

11 if such economic loss were a valid reason for refus 
ing a license this would mean that the Commission’s 
function is to grant a monopoly in the field of broad¬ 
casting, a result which the Act itself expressly nega¬ 
tives.” 44 

Free competition in the broadcasting field under the law 
is obviously not affected by the question of whether the 
Commission is applying the statutory standard of public 
interest convenience and necessity in an adjudicatoiy li¬ 
censing proceeding as distinguished from a channel allo¬ 
cation rule-making proceeding. The Commission may not, 
through the rule-making process, consider possible eco¬ 
nomic loss to an existing station as a valid reason for re¬ 
fusing to allocate a channel in order to limit competition. 
Hence, the Commission properly determined that the con¬ 
siderations of competitive effect advanced by petitioner 
and the UHF Association below were without merit based 
as they were on speculative considerations of possible ef¬ 
fects from additional competition. This is true whether, 
as petitioner argues in its brief, the factors of competition 
which were advanced below were considered as to theii 
effect on petitioner’s private interests or on the public in- 


43 Federal Communications Commission v. Sanders Bros. Radio 
Station, 309 U.S. 470, 474 (1940). 

44 Id. at 476. 


terest. The law has established free competition in the 
broadcasting field and the Commission could not, there¬ 
fore, properly undertake to weigh the possible effects of 
additional competition in terms of any purported public 
interest factors if the purpose of such consideration would 
be to decide whether a need existed to limit competition 
and thus refuse to allocate a channel . It is submitted that 
the Sanders Bros . case made it clear that such considera¬ 
tions were not a part of the statutory standard of public 
interest, convenience and necessity. 

ii. 

THE PROCEEDINGS BELOW BEFORE THE RESPONDENT COM¬ 
MISSION WERE PROCEDURALLY ADEQUATE UNDER SEC¬ 
TION 4 OF THE ADMINISTRATIVE PROCEDURE ACT. 

In its brief (44-47) petitioner has raised before this 
Court several questions challenging the procedural suffi¬ 
ciency of the proceedings below which are under review 
in this Court. For example, petitioner contends (Br. 
44-47) that the respondent Commission abused its discre¬ 
tion in not affording an oral hearing. Only petitioner re¬ 
quested an oral hearing 43 and the only showing it attempted 
to make (J.A. 58) to show what evidence might be pre¬ 
sented at any such hearing was limited to evidence of “the 
great inequalities which . . . exist between VHF and UHF 
broadcasters” as well as the unavailability of UHF receiv¬ 
ers and high-powered transmitters. As pointed out else¬ 
where herein, such evidence is completely beyond the scope 
of the proceedings instituted below and, as such, not any 
basis for a claim that the Commission abused its discretion 
in not holding an oral hearing which only one of the four 
parties opposing found any need to request. 

Moreover, Section 4(b) of the Administrative Procedure 
Act is quite plain in providing that the agency shall have 

43 No request was made by WJIM-TV or WOC-TV for any oral 
hearing. The UHF Association (J.A. 49) requested only an op¬ 
portunity for oral argument on a purely interlocutory motion it 
had made to postpone further proceedings in the matter. 


complete discretion to determine whether participation in a 
rule making proceeding before it shall include or not in¬ 
clude “the opportunity to present the same orally.” Peti¬ 
tioner has utterly failed to make any showing before this 
court and certainly none before the Commission which 
would show what interest would have been served bv a 
hearing other than petitioner’s interest in delay. 

Petitioner also suggests (Br. 28) that the Commission’s 
decisions below (J.A. 105-110; 121-5) fail to satisfy the 
requirement of Section 4(b) of the Administrative Pro¬ 
cedure Act -16 for a “concise general statement of (the) 
basis and purpose” of any rules adopted. This is such a 
wholly captious contention that it hardly merits answer¬ 
ing. 47 The Commission generally stated the basis and pur¬ 
pose of the rule change, as follows: 

“. . . the assignment of a VHF channel to Whitefish 
Bay (was made) in order to provide that community 
with its first assignment and to make an additional 
VHF service available to the Milwaukee Area. . . .” 

(J.A. 124) 

Petitioner further complains (Br. 33) that the Commis¬ 
sion in its decision failed to “say what facts in the ‘record’ 
it was relying on.” This suggests that petitioner is con¬ 
fused in regarding a rule-making proceeding as having the 
same procedural requirements as an adjudicatory proceed¬ 
ing under paragraph 5 of the Administrative Procedure 
Act. 

40 Administrative Procedure Act Sec. 4(b). 5 USCA 1003(b). 

47 It may be noted in passing that this Court in the Logansport 
case (Logansport Broadcasting Co. v. U.S., — App. DC — 210 F. 
(2d) 24, 27-8) found that the statement of basis and purpose was 
satisfied by a comparison in the Commission’s Opinion in that 
case, of census data for 3 communities involved in competing 
demands. In the instant case there were no competing demands 
proposing allocation of Channel 6 elsewhere than at Whitefish Bay 
and official census data on Whitefish Bay and Milwaukee was 
available in the instant case. Note reference thereto made below 
by intervenor (J.A. 102). 
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A recent decision of the Supreme Court 48 involving re¬ 
view of an Interstate Commerce Commission rule making 
proceeding shows clearly that petitioner is incorrectly 
viewing the law on these matters. The Court points out 49 
that the provisions of Section 7 of the Administrative Pro¬ 
cedure Act insofar as they require the affording of an oral 
hearing and issuance of a decision on a formal record, are 
applicable by the last sentence of Section 4(b) of the same 
Act to rule-making proceedings, only where the statute 
specifically governing the agency’s conduct of rule-making 
proceeding itself requires the rules to be made on a record 
after notice and an opportunity for agency hearing. The 
Court went on to point out that by similar reasoning, Sec¬ 
tion 8(b) of the Administrative Procedure Act does not re¬ 
quire a decision supported by findings and conclusions to 
be issued in rule-making proceedings of the character con¬ 
ducted in the case there reviewed, which are similar to 
those conducted here. 

The Commission’s decisions below recite the contentions 
of the parties participating in the proceeding. Further¬ 
more, each of those opposing the action taken by the Com¬ 
mission was advised of the Commission’s ruling upon the 
possibly relevant contentions each had advanced. There 
is no merit, therefore, in petitioner’s suggestions of Com¬ 
mission arbitrariness because its decisions did not also 
set forth detailed affirmative findings. It is significant 
that petitioner failed to cite any authority since the enact¬ 
ment of the Administrative Procedure Act interpreting 
that Act to support petitioner’s extreme, technical and un¬ 
sound position regarding findings in rule-making proceed¬ 
ings. 

With respect to the matters presented to the Commission 
in the proceedings below, it is submitted that, even if Sec¬ 
tion 4 of the Administrative Procedure Act required a 
rule-making proceeding to be made only on the formal 


48 American Trucking Association v. United, 344 US 29S. 

49 Id. at 319. 
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record provided by Section 7, 50 adequate support for the 
Commission’s action may be found in the proceedings be¬ 
low. Certainly there was demand shown for the proposed 
allocation by the filing of intervenor’s petition of Septem¬ 
ber 30, 1953, to institute rule-making facilities. This de¬ 
mand found support in the official act of the Milwaukee 
Common Council submitted by it to the Commission. No 
contrary demand was made for allocation of the channel 
elsewhere. No objection of any kind was raised to the 
concomitant changes in Marquette or Green Bay. Under 
these circumstances, it is submitted that petitioner is mak¬ 
ing over-technical and legally unsound contentions which 
find no support in the record when it argues that insuffi¬ 
cient information was available to the Commission to make 
its adoption of the rule change anything more than a mat¬ 
ter of administrative caprice. 

Apart from the foregoing, however, the facts further 
show a background of extensive proceedings antecedent to 
the proceedings commenced below in this case by inter¬ 
venor’s petition of September 30, 1953. This background 
is set forth in the Supplement to the counterstatement of 
the case found in this brief. This background in consider¬ 
ing and deciding earlier proposals by intervenor and other 
Milwaukee parties to add VHF channels to Milwaukee obvi¬ 
ously contributed to a knowledge by the Commission of the 
needs and services of the communities involved. This is 
necessarily part of the process whereby an administrative 
agency develops expertness in handling the same or re¬ 
lated problems. 

The Supreme Court in the last term decided 51 that ad¬ 
ministrative expertness is a development of cumulative ex¬ 
perience. 

“It is urged, however, that no evidence in this rec¬ 
ord supports this back pay order; that the Board’s 
formula and the reasons it assigned for adopting it do 


50 As noted previously, the Supreme Court in the American 
Trucking Associations case rejected any such requirement in rule- 
making procedures under that Act. 

51 NLRB v. Seven-Up Bottling Co., 344 US 344. 
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not rest on data which the Board has derived in the 
course of the proceedings before us. But in devising a 
remedy the Board is not confined to the record of a 
particular proceeding, “Cumulative experience” be¬ 
gets understanding and insight by which judgments 
not objectively demonstrable are validated or quali¬ 
fied or invalidated. The constant process of trial and 
error, on a wider and fuller scale than a single adver¬ 
sary litigation permits, differentiates perhaps more 
than anything else the administrative from the judi¬ 
cial process. ‘(T)he relation of remedy to policy is 
peculiarly a matter for administrative competence. 
. . .’ Phelps Dodge Corp. v. National Labor Relations 
Board, supra, 313 US at 194. That competence could 
not be exercised if in fashioning remedies the admin¬ 
istrative agency were restricted to considering only 
what was before it in a single proceeding.” 52 

The same rationale is applicable here in the light of the 
many reported actions taken by the Commission in related 
antecedent proceedings. 


PETITIONER IS WITHOUT PROPER STANDING TO APPEAL 
AND THE APPEAL SHOULD BE DISMISSED. 

Petitioner feels an obligation to call to the attention of 
the Court a serious jurisdictional question posed in this 
case. The order of the Commission before this Court on 
review in the instant appeal amended Section 3.606 in two 
parts as follows: 


“1. Add to Table 
City 

Whitefish Bay, Wise. 

2. Amend the Table to read 
City 

Marquette, Mich. 

Green Bay, Wise. 


Channel No. 

6 j 

Channel No. 
6—, 17 

2+, 5+, 70-f-” 


52 Id. at 348. 


(J.A.-110) 
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No party in this proceeding either before the Commis¬ 
sion in the proceedings below or in the briefs on the instant 
appeal has raised any objection or question concerning 
Part 2 of the amendments to the Table quoted above—Part 
2 referring solely to channels allocated to Marquette, Michi¬ 
gan, and Green Bay Wisconsin. That part of the Com¬ 
mission’s order must therefore be regarded as beyond the 
scope of the review to be exercised by this Court in this 
appeal. 53 The subject matter of the appeal is therefore 
concerned solely with the first part of the order in question, 
i.e., whether Channel 6 should or should not be added to 
the Table for Whitefish Bay, Wisconsin. 

The appellant has no standing to maintain the appeal. 
Any claim of standing by appellant must be predicated upon 
its position as a licensee of broadcast stations in Mil¬ 
waukee. 54 Even though standing under the Sanders Bros. 
case doctrines would exist if the instant appeal had been 
properly taken by a licensee from an action of the Com¬ 
mission granting a permit to a prospective competitor in- 
Milwaukee under Section 402(b) of the Communications 
Act of 1934, as amended, Congress has not conferred spe¬ 
cifically nor by analagous inference a similar standing on 
one taking an appeal under Section 402(a) of that Act, from 
an additional channel assignment. No competitive damage 
flows from the mere listing of a channel assignment in Sec¬ 
tion 3.606 of the Commission’s Rules and Regulations, for 
no competition is actuated thereby. Competition can only 
result from a station authorization by Commission action 
on an application therefor, and its nature, extent and effect 
can only be evaluated in the light of such a specific authori¬ 
zation. A determination of standing to appeal must rest 
on an evaluation of the competitive effects resulting from 
a specific operating authorization. Where such standing is 

53 This Court may also take notice of the records of the Commis¬ 
sion which show that construction permits have been "ranted and 
are outstanding for use of Channel 6 at Marquette, Michigan, and 
Channel 5 at Green Bay, Wisconsin. 

54 Sanders Bros. Radio Station v. FCC, 309 US 470. 
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found to exist judicial review is provided under Section 
402(b). 

The only way in which the public in any community or 
area of the United States can conceivably be hurt by any 
action of the Commission in modifying Section 3.606 of its 
Rules and Regulations is tlirough a revision of the Table 
of Assignments included in Section 3.606 which removes 
from such Table one or more channels, which otherwise 
would be available for service to the community affected. 
Obviously the public in any community cannot be hurt 
by the inclusion of channels on the Assignment Table in 
such way as to make them available for additional service 
to the community. The instant appeal alleges harm to the 
Milwaukee area not through deprivation by reduction of 
available channels to serve that area but on the contrarv 

V 

because more than enough channels are provided. No claim 
is made, nor was any advanced in the proceedings on the 
petition to amend the allocation Table which is the subject 
of this appeal, that the addition of Channel 6 to Whitefish 
Bay precludes its assignment to another community so as 
to create a potentially unfair, inequitable or inefficient 
distribution of radio facilities. Inasmuch as provision for 
maximum service to every community is completely con¬ 
sonant with the purposes of the Communications Act of 
1934, as amended, and deprivation of service to a com¬ 
munity can only be justified where a conflicting demand of 
another community requires its assignment to such other 
community in order to provide a fair, equitable and efficient 
distribution of radio facilities, which is not (nor was it 
even alleged to be in any pleading filed with the Commis¬ 
sion) the case, the assignment of Channel 6 to Whitefish 
Bay is clearly proper. The Logansport case supra affords 
an illustration of this point. In that case the petitioner’s 
standing was predicated on the refusal of the Commission 
to allocate a channel to Logansport with the result that 
petitioner was precluded from filing or obtaining consid¬ 
eration of an application for a television station in Logans- 
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port. Rules which prospectively deny applications not in 
compliance therewith may be reviewed at the insistence of 
persons w'hose applications would be denied by reason of 
such rules. Columbia Broadcasting System v. FCC, 316 
U.S. 407. Petitioner is not in that position. 

As pointed out above, neither WJIM, Inc. nor the licensee 
of "YVOC-TV, Davenport, have any standing even to protest 
or seek review of a grant of a television station on Channel 
6 at Whitefish Bay. They cannot make any proper claim 
of interference to their service from any such grant. Ob¬ 
viously they do not and could not complain of competitive 
injury as a result of such a grant. 

CONCLUSION 

For the foregoing reasons, the petition for review should 
be dismissed or the order of the respondent Commission 
here on review should be affirmed. 

Respectfully submitted, 

William J. Dempsey, 

William C. Koplovitz, 

Frederick H. Walton, Jr., 
Attorneys for Intervenor, 

The Hearst Corporation 

Dempsey & Koplovitz, 

938 Bowen Bldg., 

Washington 5, D. C. 
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APPENDIX 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 12,048 

Midwest Broadcasting Company, Petitioner 

v. 

United States of America and Federal Communications 

Commission, Respondents 

Notice of Appearance and Intervention 

Comes now The Hearst Corporation and, as provided by 
Section 8 of the Act approved December 29, 1950, Pub. L. 
No. 901, 81st Cong., 2d Sess., 5 USC Section 1031, et seq., 
known as the Judicial Review Act of 1950, files notice of 
its intervention and appearance as a party to this proceed¬ 
ing on its own motion and as of right. The nature of inter- 
venor’s interest in the instant proceeding before this Court 
is that it -was the party which initiated and participated as 
a party in the proceedings by petition to the Federal Com¬ 
munications Commission which led to the adoption of the 
Order of that Commission sought to be reviewed herein by 
petition of this Court by Midwest Broadcasting Company. 
Intervenor also has filed and has pending before the re¬ 
spondent Commission its verified application in accordance 
with the Communications Act of 1934, as amended, request¬ 
ing issuance to it of a construction permit for a new tele¬ 
vision broadcast station to operate on Channel 6 in White- 
fish Bay, Wisconsin, as authorized by the Order of the re¬ 
spondent Commission herein. Intervenor states that its 
interests as an applicant before respondent Commission 
will be affected if the Order of the Commission allocating 


Channel 6 to Whitefish Bay, Wisconsin, is enjoined, set 
aside, or suspended. 

Respectfully submitted, 

The Hearst Corporation 


January 12,1954 


By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By /s/ William J. Dempsey 
William J. Dempsey 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 12,178 

Midwest Broadcasting Company, Petitioner 

v. 

United States of America and Federal Communications 

Commission, Respondents 

Notice of Appearance and Intervention 

Comes now The Hearst Corporation and, as provided by 
Section 8 of the Act approved December 29, 1950, Pub. L. 
No. 901, 81st Cong., 2d Sess., 5 USC Section 1031, et seq., 
known as the Judicial Review Act of 1950, files notice of 
its intervention and appearance as a party to this proceed¬ 
ing on its own motion and as of right. The nature of inter- 
venor’s interest in the instant proceeding before this Court 
is that it was the party which initiated and participated as 
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a party in the proceedings by petition to the Federal Com¬ 
munications Commission which led to the adoption of the 
Order of that Commission sought to be reviewed herein by 
petition of Midwest Broadcasting Company to this Court. 
Intervenor also was the opposing party to the Petition for 
Reconsideration of the aforesaid Order filed by the Ultra 
High Frequency Association on December 21, 1953 and de¬ 
nied by the Federal Communications Commission on Feb¬ 
ruary 15,1954, by Memorandum Opinion and Order. Inter¬ 
venor also has filed and has pending before the respondent 
Commission its verified application in accordance with the 
Communication Act of 1934, as amended, requesting issu¬ 
ance to it of a construction permit for a new television 
broadcast station to operate on Channel 6, Whitefish Bay, 
Wisconsin, as authorized by the Order of the respondent 
Commission herein. Intervenor states that its interests as 
an applicant before respondent Commission will be affected 
if the Order of the Commission allocating Channel 6 to 
Whitefish Bay, Wisconsin, is enjoined, set aside, or sus¬ 
pended. 

Respectfully submitted, 

The Hearst Corporation 

By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By /s/ William J. Dempsey 
William J. Dempsey 


April 22, 1954 


BRIEF FOR INTERVENOR, WJIM, INC 


IN THE 


Untteb States Court of Appeals 

For the District of Columbia* Circuit 

- •• ; t IQ' 

• v, • V/ W 

No. 12,048. 

MIDWEST BROADCASTING COMPANY/^' A),}7~o - ■> 

J Petitioners r--.. 


V . 


UNITED STATES OF AMERICA, 

FEDERAL COMMUNICATIONS COMMISSION, 

Respondents, 

THE IIEARST CORPORATION, 

CREAM CITY BROADCASTING COMPANY, INC., 

WJIM, INC., 

Intervenors. 


No. 12,178. 


MTDWEST BROADCASTING COMPANY, 

Petitioner, 


v. 


UNITED STATES OF AMERICA, 

FEDERAL COMMUNICATIONS COMMISSION, 

Respondents, 

CREAM (TTY BROADCASTING COMPANY, INC., 

WJIM, INC., 

TIIE IIEARST CORPORATION, 

Intervenors. 


ON PETITIONS FOIl REVIEW OF REPORT AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Peter Siiuebruk, 

Suite 1444—30 Rockefeller Plaza, 

New York 20. New York, 

Attorney for WJIM , Inc. 



Questions Presented. 

The questions are correctly stated by Petitioner. 
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IN' THE 


tHntteb States Court of appeals 

For the District of Columbia Circuit. 


No. 12,048. 


Midwest Broadcasting Company, 

Petitioner, 


v. 


United States of America, 

Federal Communications Commission, 

Respondents, 

The Hearst Corporation, 

Cream City Broadcasting Company, Inc., 
WJIM, Inc., 

Intervenors. 


No. 12,178. 


Midwest Broadcasting Company, 

Petitioner, 


v. 


United States of America, 

Federal Communications Commission, 

Respondents, 

Cream City Broadcasting Company, Inc., 
WJIM, Inc., 

The Hearst Corporation, 

Intervenors. 


ON PETITIONS FOE REVIEW OF REPORT AND ORDER OF TEE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR WJIM, INC. 
Summary of Argument. 

(1-2) In assigning the new channel to the Milwaukee 
area in this case, the Commission held the public interest 



was satisfied by a showing only that the assignment met 
the minimum mileage station separation and refused to 
follow the long and well established course of considering 
all the public interest factors bearing upon an equitable 
distribution of service required by Section 307 (b), in par¬ 
ticular the relative need for service by the populations 
which would gain and lose service as the result of the 
channel assignment. 

(3) In departing from its own prior practice of consider¬ 
ing such factors in assigning new channels, the Commission 
relied upon Rule 3.612 which provides that individual licen¬ 
sees will be protected against interference only insofar as it 
is provided by the requirements for station separation (and 
power and antenna heights). But this is to confuse private 
rights with the public interest. For this rule was designed 
to eliminate the private rights of a licensee to object to 
interference 'within a “normally protected contour’’ if 
mileage separations were met, and not to forbid considera¬ 
tion of substantive factors pertinent to a decision of 
whether a proposed channel assignment meeting such 
mileage separation requirements should be made or denied 
in the public interest of a more equitable distribution of 
service. 

(4) In any event, mileage separation cannot be validly 
relied upon as the sole and sufficient test for assignment of 
a new channel, since it does not embody all the factors 
bearing on relative need for service in the manv diverse 
situations that arise. The mileage separation formula was 
adopted in the interests of over-all efficiency of channel 
utilization despite the expected loss of service in individual 
cases. If there is to be an equitable distribution of service, 
such a loss cannot be permitted in a case where, for example, 
a station in a small community is unable for economic 
reasons to preserve a vital part of its service against 
encroachment by a station in a neighboring big and rich 
market. Nor can it be permitted where the addition of the 
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new channel will provide merely a fonrth, fifth or sixth 
service to the big market and its encroachment on the 
service of an existing station will destroy the only service 
enjoyed by the area affected or a service which because of 
other considerations of relative need should be preserved. 
In brief, the conditions in this country are too diverse and 
the problems of the relative need for service of the many 
different communities too complex to reduce the require¬ 
ment of Section 307(b) for an equitable distribution of 
service to the single, mechanical common denominator of 
an arithmetical mileage separation formula. Whereas 
mileage separation can properly be prescribed as a neces¬ 
sary test, it is an improper and invalid abdication of admin¬ 
istrative expertness in favor of administrative convenience 
to make such a separation the sole test of the public interest. 

ARGUMENT. 

The Commission acted arbitrarily and in violation 
of the Communications Act in considering only the 
factor of mileage separation and in refusing to consider 
other substantive public interest factors presented by 
the loss of service to the Intervenor, WJIM-TV. 

1. In a rule making proceeding involving assignment of 
television channels , the Commission must take into account 
all factors pertinent to whether or not the assignment meets 
the applicable statutory standards . In establishing channel 
assignments by rule making under Section 303 of the Com¬ 
munications Act, as amended, the Commission must act in 
accordance with the standard there prescribed of “public 
convenience, interest, or necessity’’; and it must act in 
accordance with the “statement of substantive policy” 
{Validity of Television Allocations , 7 R. R. 371, 377), set 
forth in Section 307 (b) of the Act, so as “to provide a 
fair, efficient and equitable distribution of radio service 
among the several States and communities”. Indeed, the 



Commission has stated it proceeded bv rule making in 
assigning television channels because that was “the most 
effective method” of accomplishing these statutory objec¬ 
tives (Sixth Report and Order, pars. 12-17, 63-66). 

2. In a case presenting the question of injury or inter¬ 
ference by a proposed new assignment to an existing opera¬ 
tion, as in the case of competition between two proposed 
assignments in different communities, the basic test has 
traditionally been one of relative need for service by the 
community, area and populations affected. Thus, Section 
3.24 of the Commission’s Rules provides an applicant for a 
new station must show that “if interference will be caused, 
the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interfer¬ 
ence”. In determining this question of relative need in a 
particular case the Commission must weigh the facts with 
respect to the community and the people to gain service 
and the amount, nature and source of other services they 
enjoy with the community and people to lose service and the 
amount, nature and source of the service they have. E. g., 
Easton Pub. Co. v. F. C. C., 85 App. D. C. 33, 175 F. (2d) 
344; Democrat Printing Co. v. F. C. C., 91 App. D. C. 92, 
202 F. (2d) 298. 

3. The Commission’s refusal to consider such factors of 
relative need as relevant to the assignment of a new 
channel is a departure from previous actions of the 
Commission and involves a misconstruction of Rule 3.612. 
The Commission held that the substantive public interest 
factors pertinent to relative need, shown by WJIM, Inc. and 
others, were irrelevant to its assignment of the new channel 
in the Milwaukee area on the basis that a station is entitled 
by its Rule 3.612 to no more protection than is accorded by 
the minimum mileage separation requirements (and rules 
as to maximum powers and antenna heights), and that the 
assignment involved complied with that requirement (J. 
App. 107-08). 
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The Commission emphasized in the Sixth Report and 
Order itself, however, that in applying the principles of 
allocation priorities designed to effectuate a fair and 
efficient distribution of service “it should be clearly under¬ 
stood that no single mechanical formula was utilized ” 
(par. 65). And the Commission explicitly stated (Ibid., par. 
17) that it had carefully considered pertinent differences 
between communities and areas—both generally as to 
the basic principles underlying the Table and with respect 
to proposed assignments for specific communities. Like¬ 
wise, in acting upon proposals to add new channel assign¬ 
ments to the Table after it was adopted, the Commission 
has invariably considered factors pertinent to relative need 
for service. Logansport Broadcasting Corp., 8 R. R. 401, 
aff’d 210 F. (2d) 24 (App. D. C., 1954); Lawrence A. 
Harvey, 9 R. R. 616, 908; United Broadcasting Co., 9 R. R. 
947. 

Moreover, it is a misapplication of Rule 3.612 to hold 
that it reduces the rule-making process involved in assign¬ 
ing a new television channel to the purely mechanical 
operation of determining whether prescribed mileage 
separations are met. The Rule does not by its terms 
proscribe consideration of substantive public interest 
factors upon which determination of relative need for ser¬ 
vice has traditionally depended. And that the Rule was not 
intended to make compliance with the mileage separations 
as the only and a sufficient test is shown both by word and 
action of the Commission in the Sixth Report and Order 
which adopted the Rule. Thus, it states, “it was not 
intended that all requests for additional assignments should 
be granted solely because they met the minima . . .” (par. 
114). And, significantly, almost all the assignments adopted 
by the Sixth Report are far in excess of the minimum 170 
mile separation (see Commissioner Jones, Sixth Report and 
Order, 1 R. R. Part 3 §91: 599, 1048 at 1055). Moreover, 
the rule-making process itself and the submission of 
“relevant” comments by interested parties (Administrative 
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Procedure Act, §4(b)) would be completely futile if a 
hard and fast arithmetical formula is to be the sole test. 

Application of Rule 3.612 so as to render irrelevant 
substantive public interest factors of relative need for ser¬ 
vice results from a confusion of private right of a station 
to protection against interference with the public interest 
in an equitable allocation of facilities and service. For the 
two should not properly be identified. The princple of 
“protection” against “objectionable interference” within 
a “normally protected contour” had been followed in 
standard broadcasting, and under the KOA case {F. C. C. 
v. National Broadcasting Co., 319 U. S. 239) such inter¬ 
ference to an individual station involved a “modification 
of license” which, by statute, entitled it to a hearing. The 
language of Rule 3.612 in denying “protection” to 
“licensees” against “grant” of a “new station” as well 
as the reasons given for its adoption ( Sixth Report and 
Order, pars. 103, 138, 206) indicate that the purpose of the 
Rule was to provide against establishing this same private 
right in the television field. But it is a far cry—and an 
improper confusion of public with private rights—to hold 
that such a Rule relieves the Commission of the obligation 
of considering all factors which bear on the public interest 
decision of assigning channels so as to ensure an equitable 
distribution of service. 

That the Commission was guilty of just this confusion 
and accordingly of improperly construing and applying 
Rule 3.612 is evident from its decision in this case. Thus, 
WJIM, in its comments, showed that the Milwaukee area 
already had much more service than the central Michigan 
area served by WJIM-TV and that the proposed additional 
assignment to the Milwaukee area would be at the expense 
of the single VHF service from the Capital of Michigan 
received over substantial areas in central and western 
Michigan; and it argued that the rule-making process “must 
give due weight both to service considerations and to 
economic, social and related factors, including injury to a 
station and service”, and that despite the rule against a 
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“normally protected contour” that process “cannot be 
limited to the mechanical application of any rule of mileage 
separations” (J. App. 59-61). Nevertheless, the Commis¬ 
sion treated this comment as one which claimed only greater 
protection against interference than that provided by the 
minimum mileage separation and held that Rule 3.612 
denied such protection (J. App. 107). In refusing to con¬ 
sider the public interest factors presented by the inter¬ 
ference and the difference in service needs between the 
affected areas, the Commission improperly applied Rule 
3.612. 

4. Assignment of the channel in reliance solely upon its 
meeting the mileage separation requirements—and appli¬ 
cation of Rule 3.612 so as to require that result—is invalid. 

As shown above, in order for an assignment of a new 
channel by rule making to satisfy the applicable statutory 
standards, the Commission must consider the substantive 
public interest factors pertinent to a relative need for 
service. The Commission’s refusal to consider such fac¬ 
tors in this case on the ground that satisfaction of the 
minimum mileage separation is sufficient cannot be sup¬ 
ported, therefore, unless that mileage separation itself 
represents an embodiment of prior consideration of such 
factors. In other words, unless the factors which must be 
considered—for a channel assignment to conform with the 
statutory standards of public interest and equitable distri¬ 
bution of service—have already been taken into account 
and weighed in the formulation and adoption of mileage 
separation formula in the Sixth Report, the action of the 
Commission in this case violates those standards aud is 
invalid. 

The Commission did, of course, take general allocation 
considerations into account in establishing the requirement 
for minimum mileage separations in the Sixth Report. In 
establishing the principle of mileage separations to provide 
the nature and extent of protection of individual stations 
from interference, the Commission stated that such a sys- 
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tern “will more easily and more likely bring about a truly 
efficient and equitable distribution of television service than 
would a system based upon ‘protected contours’ ” (par. 
103). And in establishing the precise minimum mileage 
separations, it took account of the fact that the size of 
interference-free service areas varies with station separa¬ 
tion (par. Ill), of the necessity of wider separations in 
less densely populated areas of the country (pars. 110, 115- 
142), and the advisability of combining high powers and 
antennas with the prescribed separations in the interests 
of an over-all net increase in service (pars. 112, 143-162). 

But these considerations taken into account in estab¬ 
lishing a general rule of minimum mileage separations, it 
is submitted, do not satisfy the requirements for weighing 
the public interest factors pertinent to the particular case 
here involved. Though, as stated by the Commission, the 
general rule prescribing mileage separation will “more 
easily and more likely” produce an efficient and equitable 
distribution of television service from the overall point of 
view, it does not provide the alchemy of automatic assur¬ 
ance of such a distribution in every case that may arise 
under the kaleidoscopic conditions in this country. Con¬ 
siderations that may satisfy the requirement for an efficient 
and equitable distribution en masse and may dictate the 
adoption of a rule of general application as a minimum 
standard in the interests of a country-wide allocation are 
not necessarily applicable and may be partially in conflict 
with those determining the greater need for service in an 
individual case. 

First, the rules providing for variable station powrers 
and antenna heights wnth high maxima, 1 which w^ere adopted 
in the interests of “coverage efficiency” and “maximum 
channel utilization” (pars. 148, 151, 156), will not always 
produce an equitable distribution of service, if mileage 
separation is the only test for a channel assignment. A 
loss in service area resulting to one station from an increase 

1 On Channel 6 in Zone I, the range is between 1 kw at 300 feet 
in a city of less than 50,000 people to 100 kw at 1,000 feet (Sixth 
Report and Order, pars. 143-162). 
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in power and/or antenna height by another can be recouped 
only by a corresponding increase in power and/or antenna 
height. 2 Thus, the full effectuation of the Commission’s 
allocation system and protection against serious loss of a 
station’s service depends upon the ability as well as the 
willingness of every station licensee to build facilities to 
match those of the stations that interfere with it. But 
stations in smaller communities obviously do not have the 
same economic base as those in the larger cities and may 
not be able to afford the heavy investment required. And 
it is just such communities—which with surrounding rural 
areas necessarily have little service (Sixth Report and 
Order, par. 68)—and the service of just such stations— 
which require extensive interference-free service for con¬ 
tinued successful operation—that the Commission has the 
obligation to protect. 3 But the single rule of thumb of 

2 When a new station is added, for any given antenna height 
and power of that station, the loss to an existing co-channel station 
is greater at the 170-mile minimum separation than it would be if 
the spacing were greater. The greater the power and the higher 
the antenna of the new station, the greater is the interference and 
loss of service to the existing co-channel station; this loss can be 
prevented by a corresponding increase in power and antenna height 
by the station suffering the loss (Sixth Report and Order, pars. Ill, 
112, 148, 151, 158). 

3 It is these very reasons which dictated the wider minimum 
station separation of 190 miles in “less densely settled areas of the 
country”. The Commission said: 

“ . . . if we were to permit stations at close separations 
in such areas we would deprive persons residing in the inter¬ 
ference areas between such stations of television service since 
there generally do not exist other cities of sufficient magnitude 
in this interference area capable of supporting stations on other 
channels which could serve the area” (Sixth Report and Order, 
par. 115). 

There are, of course, many areas within Zone I (where the shorter 
mileage separation minimum of 170 miles is prescribed) which also 
have relatively low population or in which the cities are widely 
separated. (Part of the service area of WJIM-TV which will be 
destroyed by a Milwaukee station on Channel 6 lies immediately 
adjacent to, if it does not overlap, Zone II where the minimum 
separation is 190 miles (Sixth Report and Order, Appendix A; 
J. App. 65). Certainly, those areas are as entitled to the same 
consideration in individual cases of channel assignment as much 
of the country (Zone II) has already been given by general rule. 
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mileage separation does not permit the Commission, in the 
interests of an equitable distribution of service in a situa¬ 
tion like that presented in this case, to give effect to various 
economic, geographical, social, population and other factors 
dictating preservation of such a service from destruction 
by interference from a station in a larger and richer 
community. 

To be sure, the Commission in the Sixth Report recog¬ 
nized that not all stations in all communities will operate 
with maximum power and antenna height, and has con¬ 
cluded that, with the mileage separations prescribed, the 
service of a station which is unable to install such facilities 
will nevertheless not be “unduly reduced’’ (Sixth Report 
and Order, pars. 151, 158). But these considerations do 
not cure the vice in a rule which makes a minimum mileage 
separation the sole test for a channel assignment. For 
reduced the service area will be. And a reduction of ser¬ 
vice which may not be “undue” from the point of view of 
over-all efficiency in utilization of channels on a country¬ 
wide basis may be “undue” if permitted in a concrete case. 
For it may be just that reduction in a particular case which 
will deprive an area of its only TV service or of a TV 
service which on the basis of other factors pertinent to 
relative need should be preserved. 

Second, it is primarily the prohibition against consider¬ 
ing this most important factor of relative need for service 
that renders invalid any rule of channel assignment which 
is limited to the mechanical application of mileage separa¬ 
tion as the sole and sufficient test. Even if a station in a 
smaller community is able to keep pace with the power and 
antenna height installed by a co-channel station—added to 
a neighboring big city by a new channel assignment on the 
ground that it satisfies the mileage separation minimum— 
still the service area of the existing station in the smaller 
community will be reduced (Sixth Report and Order, pars. 
151, 158). Thus, it may be that the new assignment to the 
larger city will, on the one hand, merely provide the fourth 
or even sixth service to that community and its surrounding 
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area, and on the other hand will deprive the area in which it 
produces interference with the existing station of its only 
service. The factual variations of relative need for service 
are many and sometimes may dictate that the new channel 
assignment be made and sometimes that it be denied. The 
vice of the mechanical mileage separation rule is that these 
facts cannot be considered at all. Only by considering and 
weighing these many different factors in each diverse con¬ 
crete case as it is presented is it possible to ensure the fair 
and efficient distribution of service among the several com¬ 
munities with which the Commission has been directly 
charged. To succumb to the appealing ease of a mechanical 
formula of mileage separation as a sufficient test is for 
administrative expertise to abdicate in favor of admin¬ 
istrative convenience. 

A holding that the complicated business of assigning 
stations so as to effectuate the statutory requirements for 
an equitable distribution of service cannot be reduced to 
the simple and single rule of thumb of mileage separations 
is not a holding that the Commission may not establish 
general rules for use in deciding particular cases. National 
Broadcasting Co. v. United States (319 U. S. 190, 225, makes 
clear that a general rule embodying substantive standards 
may be adopted for subsequent application to adjudicatory 
proceedings. But that decision does not support the rule 
establishing the “mileage formula as the sole test” here. 

First, we have here a rule-making proceeding, which 
must be based upon the facts existing at the time of the 
adoption of the rule. It would negate the function of rule 
making to put it in the strait-jacket of an earlier rule 
adopted at a different time on different facts. 

Second, and more important, the reason for the inva¬ 
lidity of any mileage separation rule which is applied as the 
sole criterion of public interest and an equitable distribu¬ 
tion of service, lies not in the fact that it is a general rule, 
but in the nature of the rule adopted. For a general rule to 
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be validly applicable in the disposition of individual cases 
must be reasonably calculated to effectuate the public 
interest requirements it is designed to implement. And, 
as shown above, an arithmetical rule of mileage separa¬ 
tions cannot be relied upon to bring about the results which 
the statute prescribes. The fact is that the very nature of 
the job of assigning channels so as to ensure an efficient 
and equitable distribution of radio service among the several 
States and communities is so complex and varies so much 
from community-to-eommunity and case-to-case that no 
single, all-sufficient, mathematical rule of thumb can be 
expected to meet the requirements of every situation. In 
brief, the diversity of need for service throughout America 
cannot be reduced to so simple a common denominator as 
a mileage separation figure. In this field, public interest 
in the individual case cannot be enveloped in an arith¬ 
metical formula. 

There can be no quarrel with a rule which requires that 
minimum mileage separations be met in the interest of 
limiting interference. The deficiency lies in the rule which 
not merely makes meeting that separation necessary, but 
makes that separation the sole test and requires that other 
pertinent public interest factors be ignored. 

Conclusion. 

Since the present channel assignment has been made 
without consideration of all the public interest factors per¬ 
tinent to the problem, the Commission’s Report and Order 
should be set aside. 

Respectfully submitted, 

Peter Shuebrtjk, 

Suite 1444—30 Rockefeller Plaza, 
New York 20, New York. 

Attorney for WJIM, Inc., 
Intervenor. 
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